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INTRODUCTION

The National Policy Statement on Urban Development 
(NPS-UD) has had a somewhat complicated start to life 
since it replaced the previous 2016 iteration in 2020. Much 
of the recent publicity surrounding the revised NPS-UD has 
focused on its role in the Resource Management (Enabling 
Housing Supply and Other Matters) Amendment Act 2021 
and local authorities’ current work to incorporate it into 
their various plans. However, the NPS-UD’s relationship 
with private plan changes provisions of the Resource 
Management Act 1991, and its effect on the recognition 
of the urban design community is also worthy of closer 
examination. 

NPS-UD AND PRIVATE PLAN CHANGES 

Privately initiated plan changes have a history as a 
developer’s tool to accelerate and unlock yields and 
development form not otherwise provided for in existing 
planning frameworks. Given this history, it might have been 
expected that the NPS-UD and private plan changes would 
have been natural bedfellows. It is therefore somewhat 
surprising that, in its first iteration, the NPS-UD did not 
specifically provide for it to play a role in the private plan 
change space. This loophole would appear to have been 
an unintentional one, given the speed with which it has 
been closed by the Resource Management (Enabling 
Housing Supply and Other Matters) Amendment Act 2021. 
While this was one of the less controversial provisions of 
the Resource Management (Enabling Housing Supply and 
Other Matters) Amendment Act 2021, the newly inserted 
Resource Management Act 1991, s 77S has created 
flexibility in the NPS-UD that is unique to it amongst 

National Policy Statements. 

When the question of the NPS-UD’s application to private 
plan changes first came before the Environment Court in 
2021, the Court considered it as a preliminary question, the 
answer to which would potentially have a significant impact 
on the substantive consideration (Eden-Epsom Residential 
Protection Society Inc v Auckland Council [2021] NZEnvC 
82). At that time, before the introduction of the Resource 
Management (Enabling Housing Supply and Other Matters) 
Amendment Act 2021, Auckland Council had workstreams 
underway to implement the NPS-UD’s various policies, but 
had made no decisions about its approach, and the Court 
was concerned to know whether it was required to move 
ahead of the Council’s process in that regard. 
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Continued

The Court’s decision was summarised in a previous 
issue of the Resource Management Journal (Bronwyn 
Carruthers “Eden-Epsom Residential Protection Society 
Inc v Auckland Council [2021] NZEnvC 082” (2021) August 
RMJ 32 (<rmla.org.nz/wp-content/uploads/2021/09/Eden-
Epsom-Residential-Protection-Soc.pdf>)). In short, through 
an application of first principles, the Court found that 
those objectives and policies that referred specifically to 
planning decisions were applicable to the consideration 
of private plan changes on appeal. This was despite the 
fact that accepted private plan changes are not defined 
as proposed plans under the Resource Management Act 
1991, and private plan changes were not otherwise listed 
in the NPS-UD’s definition of “planning decision” (Eden-
Epsom Residential Protection Society Inc v Auckland 
Council [2021] NZEnvC 82 at [29]-[30]). 

Eden-Epsom Residential Protection Society Inc v Auckland 
Council [2021] NZEnvC 82 has since been considered by 
the Court and Councils in several private plan changes and 
other applications. Of interest is the Independent Hearings 
Commissioners’ decisions on the related Drury private 
plan changes in Auckland, where the Commissioners 
distinguished the Court’s decision as relating to a 
brownfields site and not greenfields development. The 
Commissioners determined that they should consider 
the wider context of the NPS-UD and not limit their 
consideration to the objectives and policies identified by 
the Court in Eden-Epsom Residential Protection Society 
Inc v Auckland Council [2021] NZEnvC 82. The Drury 
private plan change decisions are currently before the 
Environment Court on appeal.

CHANGES TO THE NPS-UD AS A RESULT OF 
THE RESOURCE MANAGEMENT (ENABLING 
HOUSING SUPPLY AND OTHER MATTERS) 
AMENDMENT ACT 2021

Eden Epsom Residential Protection Society Inc v Auckland 
Council [2021] NZEnvC 82 was of course decided before 
the Resource Management (Enabling Housing Supply and 
Other Matters) Amendment Act 2021 was introduced. That 
Act has made several significant changes to the role of 
the NPS-UD in plan making, including the introduction of 
another new plan making process. 

One of the, perhaps overlooked, changes was to grant the 
Minister a unique power regarding the NPS-UD. The newly 
introduced Resource Management Act 1991, s 77S(2) 

(and cross reference in Resource Management Act 1991, 
s 53) allows the Minister to make changes to the NPS-UD 
without using the now ironically named “Single process for 
preparing national directions” in Resource Management 
Act 1991, s 46A. These changes can be made to:

(a) remove an inconsistency or a potential inconsistency 
between the NPS-UD and that Act [Resource 
Management (Enabling Housing Supply and Other 
Matters) Amendment Act 2021]; or

(b) amend or replace the definition of planning decision in 
the NPS-UD; or

(c) otherwise clarify the interrelationship between the 
NPS-UD and that Act [Resource Management (Enabling 
Housing Supply and Other Matters) Amendment Act 
2021].

The Minister’s power to expand and contract the definition 
of “planning decision” has already been exercised to 
explicitly include a change to a plan requested under 
Resource Management Act 1991, sch 1 pt 2. This change was 
made by New Zealand Gazette on 11 May 2022 (“Notice 
of National Policy Statement on Urban Development 2020 
Amendment No 1” (11 May 2022) New Zealand Gazette 
No 2022-go1767), without much fanfare. At the time of 
writing this article, the changes made by the Minister were 
not available on the Ministry for the Environment website, 
but Ministry staff indicated that a track change version of 
the NPS-UD and the Minister’s briefing note supporting 
the changes would be made available to the public. 

Other changes (known to the authors) made by the same 
New Zealand Gazette notice include an explicit reference 
to the NZ Coastal Policy Statement as a qualifying matter 
in cl 3.33, and clarifications that Tier 2 territorial authorities 
do not need to comply with the timeframe for notifying 
plan changes to give effect to Policy 5 of the NPS-UD.

From our discussions with other practitioners, the changes 
made by the Minister came as a surprise, with many 
unaware that a May 2022 version of the NPS-UD existed 
(Ministry for the Environment National Policy Statement on 
Urban Development (NPS-UD) 2020 (11 May 2020)). While 
ultimately the changes may be minor or technical changes, 
the lack of transparency about what the exact changes are 
and the reasons for them illustrate the informal nature of 
the powers under Resource Management Act 1991, s 53.  
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APPLICATION OF THE NEW NPS-UD 

It is difficult to know whether these recent changes to 
the NPS-UD would have impacted the outcome in Eden-
Epsom Residential Protection Society Inc v Auckland 
Council [2021] NZEnvC 82, given that the Court did treat 
approved plan changes as planning decisions, although via 
a somewhat indirect route. The changes to the definition of 
planning decisions do not touch on the part of Eden-Epsom 
Residential Protection Society Inc v Auckland Council 
[2021] NZEnvC 82 which found that only objectives and 
policies that refer to planning decisions apply to planning 
decisions. The Court may again have to grapple with the 
provisions of the NPS-UD when considering the appeals 
on the Drury private plan changes. Unlike the facts of 
Eden-Epsom Residential Protection Society Inc v Auckland 
Council [2021] NZEnvC 82, the Drury private plan changes 
represent significant greenfield urban growth. 

In any event, as Tier 1 territorial authorities fast approach 
the notification of their Intensification Planning Instruments 
(IPIs) under the Resource Management (Enabling Housing 
Supply and Other Matters) Amendment Act 2021, the 
reason for the Environment Court’s reluctance to consider 
the full suite of provisions in the NPS-UD may fall away 
as there is a clearer picture now of how each territorial 
authority is implementing the NPS-UD. In that context, 
there will be less concern about overtaking a council’s own 
decision-making. 

URBAN DESIGN AS A PROFESSION?

At the heart of the NPS-UD (and much of the political 
rhetoric about Resource Management Act 1991 reform) 
is the role of urban design in achieving “well-functioning 
urban environments” (Objective 1 of the NPS-UD). The 
Court’s discussion of the urban design “profession” in 
Eden-Epsom Residential Protection Society Inc v Auckland 
Council [2022] NZEnvC 60 is therefore timely. 

The Court accepted that urban design was a recognised 
professional discipline, but that there was no formal 
professional body with organisational or disciplinary 
powers (Eden-Epsom Residential Protection Society Inc 
v Auckland Council [2022] NZEnvC 60 at [205]). To be 
accorded a reasonable level of weight (as opinion evidence 
under the Evidence Act), the Court held that an urban 

design expert should show demonstrable connections 
between aspects of academic training, other training and /
or experience (Eden-Epsom Residential Protection Society 
Inc v Auckland Council [2022] NZEnvC 60 at [210]). Those 
appearing before the Court as expert witnesses (including 
those who hold themselves out to be urban designers) 
should abide by the Court’s Code of Conduct for expert 
witnesses and not advocate for a particular client outcome. 
An expert’s duty in the courtroom is to assist the Court. 

Eden Epsom Residential Protection Society Inc v Auckland 
Council [2022] NZEnvC 60 references Lisa Mein and Ian 
Munro’s excellent paper published by the Urban Design 
Forum (Lisa Mein and Ian Munro “Reflections on the nature 
and extent of urban designers as expert witnesses and 
members of a profession” (6 August 2021) Urban Design 
Forum <https://urbandesignforum.org.nz/>). In that 
paper, the authors discuss the nature of urban design in 
New Zealand, its history as a discipline, and whether it is 
a stand-alone profession. The paper makes the following 
observations:

(a) Urban design has not been well defined in New 
Zealand;

(b) The “urban design panel” label is misleading, as many 
of these local government panels represent a range of 
technical disciplines, and would be better identified as 
“design panels”;

(c) Urban design requires a combination of spatial design 
skills, land use planning skills and statutory plan 
interpretation skills;

(d) A suitably qualified urban designer should have a 
Master’s Degree and at least five years of New Zealand 
experience (acknowledging that there will be people 
outside this ideal who are nevertheless suitably 
competent).

Mein and Munro acknowledge that urban design is not 
currently a stand-alone profession as it lacks a professional 
organisational body or institute to ensure professional 
standards are upheld and a code of ethics is followed. 
As ultimately agreed by the Court, it is prudent to assess 
the weight to be given to any individual urban design 
practitioner on a case-by-case basis as individual subject 
matter experts under the Evidence Act.
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CLOSING THOUGHTS

The NPS-UD will be front of mind for territorial authorities 
across the country as they make decisions about how to give 
effect to it in their IPIs. Amendments confirm that the NPS-
UD will also be relevant to territorial authorities when they 
accept private plan changes under Resource Management 
Act 1991, cl 25(2)(b) of Schedule 1. The decisions made in 
the former context will no doubt be relevant to the latter. 
The NPS-UD’s focus on the objective of a well-functioning 
urban form supports the denser permitted development 

required by the Resource Management (Enabling Housing 
Supply and Other Matters) Amendment Act 2021. It 
will also continue to be relevant when considering 
development that still requires resource consent under this 
more permissive regime. Urban designers are likely to be 
called on more often to assist territorial authorities and the 
Court in their consideration of what is required to meet 
this objective. The Court’s comments on this professional 
discipline are therefore helpful in understanding how best 
to place these matters before decision-makers. 
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