
Expert Evidence

A Judge’s Perspective



The usual disclaimer

1. These are my own comments to assist,  
rather than rulings

2. The Evidence Act 2006 applies

3. Section 276 RMA gives the Court a wide 
discretion



What is evidence?

• Section 7 Evidence Act 

• Relevant

• Tending to prove or disprove anything of 
consequence to the determination of the 
proceeding



What is evidence?
1. Fact

What is perceived with one of the five senses:     
what one sees, hears, smells, touches, tastes.

2. Inference

A conclusion that is drawn from established facts 
or reliable evidence.



What is evidence?
3. Opinion of an expert

• Based on specialised knowledge or skill

• Not a guess

• Not a preference

• Not the law or submissions on the law



Who is an expert?

• A person who has specialised knowledge or skill 
based on training, study, or experience

• A person who complies with the Code of Conduct

• A person whose evidence complies with s 25 of the 
Evidence Act

• A person who demonstrates independence in the 
preparation and presentation of their evidence



Evidence Act 2006
s 25 Admissibility of expert opinion evidence

(1) An opinion of an expert that is part of expert 
evidence offered in a proceeding is admissible if
- the fact-finder is likely to obtain substantial 

help from the opinion 
- in understanding other evidence in the 

proceeding or
- in ascertaining any fact that is of consequence 

to the determination of the proceeding.



Evidence Act 2006
s 25 Admissibility of expert opinion evidence 

(2) An opinion by an expert is not inadmissible 
simply because it is about –

(a) An ultimate issue to be determined in a 
proceeding; or

(b) A matter of common knowledge.



Evidence Act 2006
s 25 Admissibility of expert opinion evidence 

(3) If an opinion by an expert is based on a 
fact that is outside the general body of 
knowledge that makes up the expertise of 
the expert, the opinion may be relied on 
by the fact finder only if that fact is or will 
be proved or judicially noticed in the 
proceeding.



Evidence Act 2006
s 26 Conduct of experts in civil proceedings

(1) … experts are to conduct themselves in preparing 
and giving expert evidence in accordance with the 
applicable rules of court relating to the conduct of 
experts.

(2)  The expert evidence of an expert who has not 
complied with rules of court of the kind specified in 
subsection(1) may be given only with the 
permission of the Judge. 



Resource Management Act 1991
s 276 Evidence

(1) The Environment Court may –

(a) receive anything in evidence that it considers 
appropriate to receive; and

(b) call for anything to be provided in evidence which it 
considers will assist it to make a decision or 
recommendation;
and…

(c) call before it a person to give evidence who, in its 
opinion, will assist in making a decision or 
recommendation …



s 276 Evidence

(2) The Environment Court is not bound by the rules of law 
about evidence that apply to judicial proceedings.

This is an enabling provision for the Court, 

not an exemption for parties, counsel or witnesses

Resource Management Act 1991



Opinions

• State the purpose of your analysis

• Deal with both technical and policy considerations

• Demonstrate that your evidence provides   
substantial help to understanding other evidence     
or ascertaining any material fact

• Distinguish evidence from submissions



The Court’s Practice Note

• Importance of co-operation

• Purpose of conferencing to identify issues, what is 
agreed, what is in dispute and why

• Dealing with uncertainty and knowledge gaps

• Provision of joint witness statements, common 
documents and shared maps/diagrams



Duty of Experts to Confer



Modelling
Evidence based on a model should:

a. State whether the model has been subjected to 
credible, objective peer review

b. Comment on the quality of the data used

c. Evaluate the degree to which the model corresponds to 
the system being modelled

d. Outline what sensitivity testing has been done

e. Include an uncertainty analysis
The resource consent process: Environmental models and uncertainty,    

Mike Freeman, Resource Management Journal, August 2011 



Role of counsel

 Officer of the Court

 Absolute duty of honesty

 Uphold processes

 Treat others with respect

 Responsible for client’s case

 Responsible for briefing witnesses and preserving 
independence of experts



Role of the Court

• Procedure – both private and public law –
may use both adversarial and inquisitorial methods

• Identifying issues and guiding main matters for 
conferencing and hearing

• Promoting efficient use of resources, including time



Role of the Court

• Management of cross-examination

• Questions from the Court to clarify or elucidate, not 
to cross-examine

• Maintaining fairness in the interests of justice


