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INTRODUCTION 

1 This Submission is made by Te Kahui Ture Taiao/the Association for Resource 

Management Practitioners (RMLA). 

2 The RMLA is concerned to promote within New Zealand: 

a An understanding of Resource Management Law and its interpretation in a multi-

disciplinary framework 

b Excellence in resource management policy and practice 

c Resource management processes which are legally sound, effective and efficient and 

which produce high quality environmental outcomes 

3 The RMLA has a mixed membership.  Members include lawyers, planners, judges, 

environmental consultants, environmental engineers, local authority officers and 

councillors, central government policy analysts, industry representatives and others.  

Currently the Association has some 1,000 plus members.  Within such an organisation 

there are inevitably a divergent range of interests in views of members.   



4 While the membership has been consulted in preparing this submission, it is not possible 

for the RMLA to form a single universally accepted view on the proposed regulations. It 

should also be noted that a number of members may be providing their own individual 

feedback and those may represent quite different approaches to the views expressed 

here. 

5 RMLA’s main objective in making submissions on Government proposals is to ensure that 

a coherent and workable body of resource management and environmental law and 

practice is developed in New Zealand.  As a result it is not the RMLA’s practice to make 

submissions in opposition.  Instead, its submissions focus on what (if any) changes should 

be made to the proposal to ensure that it will: 

a Be consistent with the general framework of existing laws and policies and legally 

sound; 

b Be practicable, effective and efficient; 

c Assist in promoting best practice; 

d Produce high quality environmental outcomes. 

SUBMISSION 

6 Consistent with the principles in paragraph 5 and for reasons discussed further below, 

RMLA submits that Option 1 (amendment of the NES-F) should be preferred. RMLA also 

sets out considerations that MFE may wish to consider if a different option is progressed. 

General 

Climate change – relevant considerations 

7 RMLA notes the value of all wetlands (including in the CMA) as carbon sinks, which can 

play a vital role in mitigating the effects of climate change.  RMLA considers that the 

Emissions Reduction Plan and New Zealand’s carbon reduction targets are a relevant 

consideration that may be taken into account in deciding whether and how to address 

coastal wetlands in national regulation. 

Policy intent 

8 In Minister of Conservation v Mangawhai Harbour Restoration Society Inc [2021] NZHC 

3113, the Court, in coming to the conclusion that the NES-F wetlands provisions do apply 

to those natural wetlands in the CMA, noted the original policy intent of the NES-F 

specifically included coastal wetlands. In response to arguments that including wetlands 

in the CMA to be “natural wetlands” would be a “significant imposition”, the Court noted 



that is not the same as being “impracticable or unworkable”. The Court noted it was clear 

from the background material it considered, that the costs and benefits of the 

Freshwater Standard were considered (and intended).   

Care must be taken when prohibiting activities under National Environmental Standards 

9 RMLA notes that the amendments are proposed because despite the NES being 

intentionally applied to coastal wetlands, that intent was not understood by stakeholders 

including councils, and some regulations, particularly prohibited activity regulations, may 

be inappropriate for coastal wetlands. 

10 RMLA suggests that there are lessons to learn from this process.  It strikes us that three 

issues have arisen: 

a The National Environmental Standards were of unclear application.  While it was clear 

from the Regulatory Impact Assessment, and other documents prepared at the time, 

that coastal wetlands would be regulated by the NES, the title and drafting of the 

regulations was less clear and coastal wetlands were defined merely by reference to 

being in the CMA rather than by reference to wetland type, water depth etc.  It should 

be clear when drafting National Environmental Standards as to the circumstances that 

they apply and the circumstances that they do not apply; 

b We suspect that a Prohibited Activity Status in a National Environmental Standard was 

treated as if it was a prohibited activity in a plan.  There are differences.  Whereas in 

a planning context prohibited activity might be used where the local authority has 

insufficient information about an activity.1  That is because a private plan change can 

be made to alter a rule once there is sufficient information.  However, there is no 

ability for a private individual to seek a change of a National Environmental Standard 

except by acquiescence of the Minister.  This suggests that Prohibited Activity Status 

should consequently only be used in a NES where there was never any possibility of 

ever wanting to authorise such an activity; and 

c Interaction with other regulations such as the National Environmental Standards for 

Marine Aquaculture was not contemplated.  It will be good practice to ensure that 

any national regulation makes it clear which regulation is to prevail in the event of a 

conflict. 

11 The Association considers that these matters of principle should be addressed as part of 

the drafting of future National Environmental Standards. 

 
1 See for example Coromandel Watchdog of Hauraki Incorporated v Chief Executive of the Ministry of Economic 
Development [ 2007] NZCA 473 [2208] 1 NZLR 562. 



Statutory considerations 

12 The Association is concerned that the discussion document does not refer to the 

mandatory statutory considerations upon which those set out in Part 2 and Part 5, 

Subpart 1 of the Act. 

13 The Association would be keen to ensure that, for example, the narrowing of the 

definition of wetland would safeguard the life-supporting capacity of air, water, soil and 

ecosystems in respect of coastal wetlands.  While the discussion document does say that 

Regional Coastal Plan regulate activities within coastal wetlands, there is no analysis of 

whether, in respect of each coastal plan, Part 2 has in fact been complied with.  A large 

number of regional authorities have not, as yet, introduced amended coastal plans to 

reflect the provisions of the New Zealand Coastal Policy Statement (NZCPS) despite that 

document coming into force 12 years ago and the obligation being on Regional Councils 

to undertake that work “as soon as practicable”2 and the requirement to review plans 

every 10 years.3  The NZCPS contains provisions requiring the protection of coastal 

wetlands.4  In order to ensure that the revised National Environmental Standard complies 

with Part 2, the Minister will need to have an assurance that coastal wetlands are, in fact, 

adequately protected in every region, particularly those regions which, as yet, do not 

have a Regional Coastal Plan which give effect to the NZCPS.  Where any of the Regional 

Coastal Plans fall short in that regard, there is a risk that the Minister’s actions would not 

be consistent with Part 2. 

14 Our analysis of the discussion document suggested that the Te Tiriti aspect of the 

document is short on substance.  The Minister will need a greater level of analysis before 

committing to a particular course. 

15 The Association is concerned that the specific RMA provisions governing NESs have not 

been referenced in the discussion document other than by reference to avoiding an 

obligation under section 44A for Regional Councils to remove conflicting or duplicating 

provisions from their plans, even though that is an obligation which they ought to have 

undertaken “as soon as practicable” after the standard came into force.  In particular, 

and without expressing a view, the Ministry should consider whether the removal of any 

restrictions on coastal wetlands is allowing an activity with significant adverse effects in 

terms of Section 43A(3) and Section 43A(1)(b). 

 
2 Section 55 RMA. 
3 Section 79 RMA. 
4 Policy 1, 11, 13, 26. 



16 The Minister will need to be certain that if an option is chosen which would remove 

regulation from coastal wetlands, that is not having the effect of allowing the activity 

where it would have significant adverse effects.5 

17 A further consideration has occurred to us late in the preparation of this submission.  As 

a result we have not had time to consider this issue fully but we felt it could be useful to 

raise it for MFE to consider further.  

a It is not immediately apparent how a rule which existed prior to the NES-F coming into 

force would be resurrected.  The NES-F rules (arguably) prevail now irrespective of 

whether a Regional Council has recognised those provisions.  A partial revocation of 

the NES-F does not revive the rules which existed prior to the NES-F coming into 

force.6 

b Arguably, the effect of Part 5, Subpart 1 and Section 68(2) is to repeal inconsistent 

plan provisions once an NES comes into force (the alternative proposition is that 

inconsistent plan provisions continue to have the effect of regulations, despite 

provision for NESs to prevail).  Arguably, the recognition process in Section 44A is 

merely to document the change which has already occurred.  If that is the case then 

a partial repeal of the NES will leave activities within those wetlands unregulated.  The 

Association seeks to ensure that there is no possibility that activities which have an 

effect on coastal wetlands are not left unregulated by the partial repeal of the NES. 

18 The Association also observes that, unlike National Policy Statements7 there is no express 

provision which enables a review or revocation of National Environmental Standards. 

While it is possible to resort to Section 51 of the Legislation Act 2019, better practice 

would be to have a specific statutory provision which enables the review of or the 

revocation of National Environmental Standards. 

The policy problem 

19 The policy problem is set out on page 9 of the consultation document.  Without 

expressing a view on the merits of any policy position, the Association does note that the 

policy problems identified could equally be applied to natural inland wetlands.  There will 

be circumstances in respect of natural inland wetlands that are captured by a policy 

where it might be said that that goes beyond the initial policy intent.  Some activities 

within inland coastal wetlands may even be prohibited even where they are unlikely to 

 
5 Which seems to have a different definition from permitting the activity although the reason for that 
distinction is not immediately obvious. 
6 Section 32(2) Legislation Act 2019. 
7 Section 53. 



cause the loss or degradation of natural wetlands.  Similarly arguments for allowing 

regional plans to manage coastal wetlands could equally be applied to inland wetlands. 

20 Under the heading “Policy Problem” is the heading “Objectives”.  As noted above, it 

might appear that the approach taken in the Discussion Document does not reflect the 

requirements of the Act as reflected in the NZCPS.  Indeed reading the criteria used to 

compare options to the status quo it may be that the proposed options have been 

evaluated by taking a balancing approach, an approach expressly rejected in the coastal 

environment by the Supreme Court NZ King Salmon Decision.  An approach consistent 

with that decision would be to ensure that nothing in the nature of bottom lines is 

transgressed before enabling activities to occur. 

Overlap with other National Environmental Standards 

21 We agree that the NES-F should be subject to the Resource Management (Marine 

Pollution) Regulation 19988 and the Resource Management (National Environmental 

Standards for Marine Aquaculture) Regulations 2020. 

22 We observe that the National Environmental Standards for Marine Aquaculture do not 

apply to specified marine farms in the Tasman and Waikato District9 and suggest that the 

NES-F not apply to those marine farms identified in Regulation 11(2). 

Retaining the status quo 

23 With respect to the option of retaining the status quo, the Discussion Document states 

that “Councils would continue to be required to amend coastal plans where there is 

duplication with an NES-F provision as soon as reasonably practicable…” and this “is likely 

to involve a substantive analysis for councils, require amendments to coastal plans and 

generate costs for councils and resource users”.  In RMLA’s experience, Councils do not 

address duplication and conflict in this way.  Instead, they incorporate a provision in the 

relevant plan specifying that there is relevant national direction that may also apply, and 

that the more stringent provision will prevail.   

Specific Option 1 content 

24 Option 1 involves amending the NES-F such that the take, use, damming, diversion or 

discharge of water regulations do not apply to coastal wetlands, providing an exemption 

for mangroves from vegetation clearance rules, and clarifying that rules managing 

sphagnum moss harvesting and arable and horticultural land use do not apply to natural 

coastal wetlands.  With respect to the proposed amendments, RMLA observes that: 

 
8 Not the National Environmental Standard – Marine Pollution 1998 as recorded in the discussion document. 
9 Regulation 11(2). 



a Mangroves occur in river mouths and may extend further inward than the landward 

boundary of the CMA, making them natural inland wetlands rather than natural 

coastal wetlands.  The outcome could be that some mangroves are covered (by 

regulations applicable to natural inland wetlands) but other mangroves are not.  The 

same outcome could occur under Option 2. 

b It is unclear from the Discussion Document what (if anything) MfE is considering doing 

in relation to earthworks for the construction or maintenance of structures within the 

CMA 

c Regulations 55 and 56 contain, respectively, general conditions and matters to which 

discretion is restricted.  If Option 1 is advanced, those regulations would also benefit 

from amendment to reflect matters relevant to managing/assessing activities in the 

coastal environment. 

Consultation questions 

Question 1: Do you agree that the current application of the NES-F to the CMA requires 

amendment? Why/why not?  

25 The extent to which the NES applies to the CMA is unclear.  Amendment to clarify its 

application is supported. 

Question 2: Do you agree with the proposal to amend the NES-F wetland provisions to no 

longer apply to the CMA? Why/why not?  

26 Adoption of Option 2 means part of the original policy intent of the NES-F will not be 

fulfilled. The Discussion Document notes that if option 2 is pursues, MFE has a work 

programme focussed on providing better outcomes for estuaries, which is currently in 

the planning stage. The Discussion Document says It said there could be scope within this 

programme to further consider protection for wetlands in the CMA. But this is quite 

vague and there is no apparent time frame. The Discussion Document says Option 1 

would take too long as there would need to be further consultation and changes would 

not be in place until later in 2023. But at least there is a timeframe for this, whereas for 

the Estuaries programme, no timeframe is specified.  

Question 3: Do you think the wording changes proposed in the preferred option make it clear 

that the NES-F would no longer apply in the CMA? Why/why not?  

27 The proposed amendment to refer to natural inland wetlands throughout the NES-F 

wetland provisions would make clear that the NES-F wetland provisions no longer apply 

in the CMA.  Other NES-F provisions will continue to apply in the CMA, such as the fish 

passage provisions which apply in “any river or connected area,” defined as including any 

part of the coastal marine area that is upstream from the mouth of a river.  



Question 4: Are there any reasons to prefer other options? If so, what are they?  

28 A decision as to which option should be preferred should be undertaken after all relevant 

statutory considerations have been taken into account.  Option 1 appears to have 

advantages over option 2, as although the timeframe is longer, it better achieves the 

policy outcome. Option 2 merely removes the problem from the NES-F, but creates a 

lacuna to be resolved at some future point.  

Question 5: Is there any additional relevant information that you think the Ministry should 

consider? 

29 RMLA has referred to relevant information where necessary. 

Hearing 

30 RMLA does not wish to be heard in support of its submission 
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