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INTRODUCTION 

1. This Submission is made by Te Kahui Ture Taiao/the Association for Resource Management 
Practitioners (RMLA). 

2. The RMLA is concerned to promote within New Zealand: 

a. An understanding of Resource Management Law and its interpretation in a multi-
disciplinary framework. 

b. Excellence in resource management policy and practice. 

c. Resource management processes which are legally sound, effective and efficient and 
which produce high quality environmental outcomes. 

3. The RMLA has a mixed membership.  Members include lawyers, planners, judges, 
environmental consultants, environmental engineers, local authority officers and councillors, 
central government policy analysts, industry representatives and others.  Currently the 
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Association has some 900 plus members.  Within such an organisation there are inevitably a 
divergent range of interests in views of members.   

4. While the membership has been consulted in preparing this submission, it is not possible for 
the RMLA to form a single universally accepted view on the proposed regulations. It should 
also be noted that a number of members may be providing their own individual feedback and 
those may represent quite different approaches to the views expressed here. 

5. RMLA’s main objective in making submissions on Government proposals is to ensure that a 
coherent and workable body of resource management and environmental law and practice is 
developed in New Zealand.  As a result it is not the RMLA’s practice to make submissions on 
policy matters.  Instead, its submissions focus on what (if any) changes should be made to the 
proposal to ensure that it will: 

a. Be consistent with the general framework of existing laws and policies and legally 
sound; 

b. Be practicable, effective and efficient; 

c. Assist in promoting best practice; 

d. Produce high quality environmental outcomes. 

SUBMISSION 
 

6. RMLA’s submission is based on its analysis of: 

a. Exposure drafts of proposed changes to the NPS-FM and NES-F (including wetland 
regulations). 

b. Report, recommendations and summary of submissions on Managing our Wetlands. 

c. Managing our Wetlands: Policy rationale for exposure draft amendments 2022. 

Part 1: Changes to part (c) of the definition of a ‘natural wetland’ 

7. RMLA is aware that there has been significant concern among members in relation to the 
natural wetland definition, in terms of its certainty and coverage.  Those concerns have related 
to both: 

a. the definition excluding important wetlands with high ecological or cultural value; and  

b. that areas considered to have low ecological value are included. 

8. The extent to which the NES and NPSFM apply to all wetlands is a policy decision.   

9. RMLA notes MFE’s understanding that there may be wetlands that are not “natural wetlands” 
as defined in the NPSFM but which meet the RMA definition and that these may be covered 
by regional plans. In particular, the Report states that “for those cases where ecologically 
significant wetlands exist, clause 3.23 of the NPS-FM requires these to be mapped. These can 
then be protected through more stringent rules in regional plans”. 

10. In response: 



a. If the quote above refers to wetlands in pasture, MFE’s understanding that Clause 
3.23 requires ecologically significant wetlands to be mapped appears to be incorrect. 
Clause 3.23 applies to “natural inland wetlands” so the suite of wetlands covered by 
Clause 3.23 mapping is the same as the suite of wetlands covered by the definition, 
not broader.  Clause 3.23 refers to ephemeral wetlands and wetlands  containing 
threatened species, but these must still meet the “natural inland wetland” definition 
(and so must have <50% pasture cover). 

b. RMLA queries whether it is efficient or reasonable to expect that regional plans will 
identify and control activities in wetlands that do not meet the NES/NPSFM definition.  
In practice, the NES/NPSFM definition is likely to be taken as the default definition for 
plans.  If MFE considers identification and protection of wetlands that do not meet 
the NES/NPSFM definition is important and should occur, this intention would be 
clearer if it were specified in the NPSFM. 

Part 1A: Replacement of ‘improved pasture’ with ‘pasture’ 

11. The Report acknowledges many pasture-dominated wetlands may retain hydrological 
functioning and provide important ecosystem services.  RMLA notes that those ecosystem 
services may include carbon storage and so may assist in achieving nature-based solutions to 
climate change as referenced in the Emissions Reduction Plan. 

12. The discussion on the pasture exclusion states that “the intent… is to enable existing pastoral 
land use to continue and not be compromised by the strong protection of the NES-F 
regulations”1 and “the intent of the exclusion is only to provide for existing pastoral land use 
to continue. No other type of land use is covered under the exclusion”2 3.  That intent is not 
reflected in the wording of the NPSFM and NES-F, because the definition is based on 
vegetation not on land use.  The effect of excluding pasture-dominated wetlands from the 
definition, combined with deletion of the definition of “improved pasture” (discussed below) 
is that they are “non-wetlands”.  This means that not only can pastoral land uses continue (as 
intended), other land uses unrelated to pastoral land use may also occur, without the need 
for the effects management hierarchy to be applied, such as land conversion for urban 
development on former farmland.  That significantly increases the potential for activities to 
impact on pasture-based wetlands, which does not meet MFE’s intention that “no other type 
of land use is covered”.   

13. The definition of “improved pasture” currently provides a link to pastoral land use by requiring 
that “species composition and growth …is being managed for livestock grazing” although that 
has not prevented the definition from being applied in circumstances where non-pastoral land 
uses are proposed or occurring.4 By deleting the definition of “improved pasture,” any link to 
pastoral land use, as opposed to pasture species, is removed. 

14. An alternative approach that may better achieve MFE’s intent would be to provide a permitted 
activity rule for pastoral land use instead of an exclusion for pasture-dominated wetlands. 

15. RMLA supports provision of a list of exotic pasture species to reduce ambiguity. 

 
1 Page 13 
2 Page 12. 
3 Also that loss of ephemeral wetlands in pasture is “unavoidable in the context of continuing use of pasture for 
grazing” (page 22). 
4 GWRC v Adams [2022] NZEnvC 25 



Part 1B: Removal of “at the commencement date” 

16. RMLA acknowledges the difficulties with picking a former point in time for determination of 
whether an area meets the natural wetland definition.  One particular issue was that wetlands 
contain vegetation that differs over seasons, so could meet the definition in one season but 
not another. However, it is unclear whether removing reference to a point in time will increase 
the certainty of the definition.  In circumstances where there is evidence that at a point in 
time the definition was met, and at another point in time the definition was not met, it is 
unclear which information would prevail.   

Part 1C: Clarification of 50% exotic pasture species 

17. The reference to more than 50% ground cover is likely to improve the certainty of the 
definition.   

18. A reference to exotic species associated with pasture is uncertain. For example, does this 
include shelterbelt trees? The intention is to include species that commonly grow in damp 
grazed areas,5 and it may be that wording that better reflects these species could be found.  
The approach of listing relevant species is more certain. 

19. In response to concerns around loss of ephemeral wetlands in pasture, the consultation 
document says that this can be addressed through consultation on the species list to ensue 
these are species most commonly associated with modified pasture.  This implies that the 
pasture list will not be simply a list of pasture species but will have a more substantive role in 
distinguishing between modified pasture and ephemeral wetland.  This substantive function 
is not apparent in the wording of the NES-F or the NPSFM.  Direction on this point is needed 
if that is MFE’s intent. 

Part 1D: Removal of “is subject to temporary rain-derived water pooling” 

20. Subject to clarification of the issue discussed below, RMLA does not see any issues with 
deleting that phrase. 

21. The basis for removing the reference to temporary rain-derived water pooling is that the 
Wetland Delineation Protocols now incorporate a hydrology tool along with soil and 
vegetation tools. RMLA considers there is an interpretation issue with respect to how the 
Protocols apply when considering for the purpose of NES-F regulations whether an area is 
natural wetland. 

22. The NES-F regulations apply to areas that meet the definition of “natural wetland”. The 
definition does not refer to the Protocols.  Based on the definition, an area is natural wetland 
if it meets the RMA definition of a wetland, and none of the three exclusions apply.  Those 
considerations do not bring in application of the Protocols, other than to the extent that the 
vegetation tool is relevant as a method to assess the pasture exemption.  The hydrology and 
soils tools are not brought in. 

23. The Protocols are referred to in Policy 3.23 Mapping and monitoring natural inland wetlands.  
This policy applies when Councils undertake wetland mapping.   

24. In RMLA’s experience, the Protocols (including hydrology and soils tools) are regularly applied 
by wetland ecologists when assessing the presence and extent of natural wetland for the 

 
5 Page 18 



purposes of determining whether activities require resource consent under the NES-F.  
However, the legal basis for this is unclear.  In particular, it is unclear whether areas that meet 
the definition of natural wetland but would not be considered wetland based on soils or 
hydrology tools are included or excluded from the ambit of the NES-F.  An example is a wetland 
that has more than 50% indigenous cover but does not have hydric soils. 

25. RMLA recommends that the relationship between the Protocols and the definition should be 
clarified. 

Part 1E: Requests for other amendments 

26. RMLA: 

a. Supports clarification of the status of induced wetlands and wetlands on the site of 
former natural wetlands, does not seek to comment on whether they should be 
covered as this is a policy decision, but notes that there may be a conflict between 
the Report’s recommendation that induced wetlands should be covered by the 
NPSFM/NESF, and new proposed exception (b) which appears to exclude induced 
wetlands. 

b. Supports further work on application of the NES-F to wetlands within the Coastal 
Marine Area, and requests engagement with MFE on this work.  RMLA notes the EPA 
decision on the Rangitane Maritime Development, which MFE will likely be aware of.6 

c. Supports consideration of whether the existing exemptions are consistent with s 6(c) 
RMA but has concerns about the proposed amendment to refer to threatened 
species, as discussed below. 

d. Suggests is important that MFE considers whether other values of wetlands (beyond 
threatened species) should be considered for an exclusion to the exclusion, as 
discussed below.  

Threatened species 

27. The consultation paper provides that MFE proposes to amend the definition of natural 
wetland to specify that where a wetland is identified as having threatened species, then it is 
a natural wetland and exclusion (c) does not apply.  The exposure draft wording is “is not 
known to contain threatened species”. 

28. RMLA is aware of concerns raised by others in correspondence with MFE7 that the proposed 
wording is unworkable because it appears to rely on subjective knowledge. RMLA shares those 
concerns.   The concern is most acute in the context of permitted activities, where people 
need to be confident as to whether their activities are permitted or not.  RMLA does not 
consider that a reference to “known to contain” is appropriate. 

29. In the absence of good knowledge of threatened species distribution in pasture wetlands, it is 
difficult to come up with a definition that protects threatened species while providing for clear 
and certain application of the regulations.  It may be possible to constrain the extent of 
uncertainty.  If threatened species in pasture wetlands are predominantly found in particular 

 
6 https://www.epa.govt.nz/fast-track-consenting/referred-projects/rangitane-maritime-development/  
7 Letter from Gascoigne Wicks on behalf of Delegats Ltd dated 7 June 2022 

https://www.epa.govt.nz/fast-track-consenting/referred-projects/rangitane-maritime-development/


parts of the country or in particular land types (e.g. non-cultivated?), the “exemption to the 
exemption” may be able to focus on these areas? 

Other values of wetlands 

30. Constructed or induced wetlands and wetlands in pasture may contain other important 
values, e.g. for taonga species – a s 6(e) and s(8) matter.  RMLA recommends that MFE 
considers whether additional values such as taonga species should be considered in relation 
to the definition exclusions. 

Part 2: Proposed consent pathways    

General 

31. RMLA addressed the proposed consent pathways in its submission on the Managing our 
Wetlands consultation.  The submission points made in that submission remain relevant to 
the current consultation.  While not seeking to comment on the policy decision to enable a 
wider range of activities to adversely affect wetlands, RMLA notes that the proposed 
expansion means that the NES-F is less likely to meet the intent of no wetland loss.  

New gateway tests 

32. For plan-enabled urban development, landfill, cleanfill or managed fill, MFE proposes that 
rather than require that the activity have a functional need to locate where a wetland is 
affected, the test will be the “best practicable location”.  This will require consideration of 
effects on the wetland compared to effects on the environment in other locations.8  RMLA 
provides the following observations: 

a. This is not a gateway test as normally understood, but more a return to overall broad 
judgment decision-making where all the effects of an activity are considered and 
weighed up.   

b. This will require reasonably detailed alternatives assessments which will increase the 
information requirements on applicants. 

c. The report refers to “effects on the environment” in other locations.  It is not clear 
how effects on the environment in other locations would to be weighted in 
circumstances where there is national policy direction for some parts of the 
environment (e.g. wetlands) but no policy direction for other parts of the 
environment (e.g. biodiversity, outstanding landscapes).  Having said that, RMLA 
notes that the exposure draft refers to “effects on a natural inland wetland” in other 
locations which makes the assessment more straightforward (and expressly prioritises 
wetlands over other environmental features such as terrestrial SNAs, culturally 
important sites, outstanding landscapes).  If that prioritisation is the intention, the 
exposure draft appears consistent with the intent. 

d. For plan-enabled urban development, the definition will also require consideration of 
the extent to which development is required to meet development capacity under the 
NPS-UD.  It is unclear how this is relevant to whether the location of the development 

 
8 Proposed definition of best practicable location. 



is the best location practicable, rather it appears to provide a further policy “leg up” 
for urban development that meets the need criterion. 

Landfills 

33. We note that the statement (in respect of the option of non-complying activity status for 
landfills) that “landfill activities would be unable to be consented where their impacts on 
natural inland wetlands were more than minor or where they contravened a regional policy 
or plan” is incorrect. Section 104D is passed where either test is met, not both. 

Mining 

34. The discussion of a consent pathway for coal mining states that coal mining should be included 
under the proposed consent pathway, but that thermal coal mining should only be provided 
for until 2030.  The proposed amendments would enable an application for resource consent 
for thermal coal mining to be lodged at any time before 2030, which could result in thermal 
coal mining continuing well beyond 2030.  RMLA recommends that if coal mining is provided 
for in the NES-F (which is a policy decision that we do not seek to comment on), the provision 
would better achieve the policy intent if it required any resource consent for thermal coal 
mining to specify that the activity must not occur after 2030. 

Urban development 

35. “Plan enabled”: RMLA notes use of the term “plan enabled” is consistent with the NPS-UD and 
is proposed to be expanded to allow several developments to proceed that do not fit within 
the strict definition of “short term”. We retain a residual concern that such “plan enabled” 
 developments may not have considered the ecological values to the extent required to be 
aware of the presence of wetlands (or other ecological features) and may not have factored 
these into the assessment. While there are some activities that cannot avoid wetlands for 
reasons such as the specific location of a mineral or quarrying activity, these are finite 
locations. Urban development is not finite and development can (and should) be built around 
wetlands. It is hoped that a strict application of the “no practicable alternative location” will 
ensure consistency with s6(c) of the RMA. 

36. Gateway test: For the gateway test, RMLA notes the same comment as above at paragraph 
32; i.e. this is not a gateway test as normally understood, but more a return to overall broad 
judgment decision-making where the effects of an activity are considered and weighed up.   

37. Activity status: For urban development to be restricted discretionary we agree it is appropriate 
to add an additional mater to the list of discretions – consider identification of who is 
responsible for ongoing maintenance of the aquatic offset once development is completed. 
This is often an issue in practice.  

38. Offsetting requirements for all consented activities: We agree it is appropriate that the 
offsetting requirements apply to all consented activities that have more than a minor effect 
on a natural inland wetland. As noted, this is necessary as a minimum to achieve the policy 
intent of no further loss of natural inland wetland extent or values.  

Water storage 

39. Previous consultation occurred on quarrying, landfills, mining and plan-enabled urban 
development.  MFE now proposes to add “any water storage infrastructure” to definition of 
specified infrastructure.  This clause is not proposed to be subject to a requirement to be 



identified in a regional policy statement or regional plan. This would mean that any water 
storage infrastructure could impact wetlands (subject to meeting the requirements of the 
mitigation hierarchy) regardless of the storage infrastructure’s social/economic/cultural 
importance.  This could extend to farm dams and other small storage schemes that would 
presumably have more flexibility to avoid impacting wetlands.  RMLA has not seen a 
comprehensive analysis of the costs and benefits of this proposal.  RMLA anticipates that 
major water storage schemes would be regionally significant infrastructure and as such would 
not require a separate consenting category. 

40. We agree it is likely water storage facilities are likely to become more prevalent due to climate 
change and water allocation issues. If this activity is included, t is appropriate for the 
functional need test to apply, along with the significance test and the effects management 
hierarchy. 

Ski fields 

41. Given many of the larger existing ski fields may be regionally significant and if so their 
infrastructure may be listed in the relevant regional planning documents should provide the 
checks and balances the current system was intended to provide. Leaving this assessment to 
the consenting stage leaves uncertainty for decision-makers,  the developer and  submitters.     

Part 3: Amendments to the restoration provisions 

42. RMLA agrees with the intent of the changes to make it easier for a broader range of 
restoration activities (including maintenance and biodiversity) to occur in a natural wetland, 
while requiring resource consent for certain activities where adverse impacts may result, 
whether intended or not.  
 

43. The inclusion of a definition of “maintenance”, along with “biosecurity” also provides 
certainty.  
 

44. Allowing greater areas to be permitted for weed control (with restoration plans), along with 
hand held tools will mean that greater areas can be covered in shorter time frames, for less 
cost (and thus should encourage more restoration activities to occur). The safeguards are 
complying with regulation 55, and regulation 38. 
 

45. We note the contradiction highlighted by Te Runanga o Nagi Tahu regarding releasing 
sediment in regulation 55(3)(e) and agree with the proposed clarifying change. 
 

46. The RMLA considers ensuring Councils are precluded from charging for permitted activity 
work to be an important change (to regulation 75). 

Part 4: Additional Matters 

Part 4A:  Alignment with the RMA, Te Mana o Te Wai and Policy 6 

47. The discussion document references RMLA’s previous submission that “some loss of values 
and extent may be addressed on a “net” basis but even this outcome is not secured”, and 
responds with an acknowledgement that a net outcome from offsetting cannot be guaranteed 
and that there has been little research on the efficacy of biodiversity offsetting.  There appears 
to have been a misinterpretation of RMLA’s position.   



48. While there may be issues with the “on the ground” effectiveness of offsetting for wetland 
values, the point made by RMLA (and made again in respect of this consultation) is that the 
definitions of aquatic offset and aquatic compensation and their use in the effects 
management hierarchy do not require no net loss.  This is discussed above in relation to the 
proposal to incorporate offsetting and compensation principles. 

49. MFE considers that offsetting, if done well, can produce a net gain and an improvement in 
wetland ecology consistent with Te Mana o Te Wai.  RMLA considers that the definitions of 
aquatic offset and aquatic compensation and the approach to offset or compensation 
principles is critical to achieving consistency with Te Mana o Te Wai. 

50. RMLA agrees that if the amendments to significantly broaden the categories of activities that 
may impact wetlands are made, it is necessary as a consequence to amend Policy 6 to 
acknowledge that the policy outcome of “no loss” is less likely to be achieved.  

Appendix 1: Principles for Offsetting and Compensation 

51. MFE proposes to include offsetting and compensation principles as an appendix to the NPSFM.  
RMLA considers that including principles has the potential to improve the quality and 
consistency of offsetting and compensation proposals and aligns with the approach that is 
increasingly taken in regional/district planning instruments. A weakness in the proposed 
approach is that: 

a. The principles are not part of the effects management hierarchy.  The effects 
management hierarchy refers only to “aquatic compensation” or “aquatic offsetting”.  
The definitions of those terms are lacking in clarity and do not ensure that there is no 
net loss of wetlands values or extent where development occurs.   

b. Related to the above, reference is made to the term “conservation outcome”9 in the 
definitions of “aquatic offsetting” and “aquatic compensation” (as well as in 
Appendices 6 and 7) when indicating where use of these tools would not be 
appropriate. Although part of the accepted definition of “Biodiversity offsets”, as 
“conservation outcome” is not defined anywhere, it will be left to subjective 
interpretation and may cause unintended confusion. RMLA suggests considering 
defining this term10..11  

52. Councils must be satisfied that an applicant has had regard to the offsetting or compensation 
principles if they are seeking offsetting or compensation outcomes.12  This means that council 
must be satisfied that the applicant has considered, but not necessarily applied or met the 
principles. Taken together, those issues mean it is less likely that the amendments will achieve 
MFE’s policy intent of protection of natural inland wetlands from further loss.  

  

 
9 In the definition of  
10 There is a definition of “conservation” in s2 of the Conservation Act 1987 which could be adapted for use.  
11 This term is also used in the exposure draft of the NPS Indigenous Biodiversity in the definition of “biodiversity 
offset” and “biodiversity compensation” but similarly, the term “conservation outcome” is not defined. 
12 Clause 3.22(3)(b). 



7 If there is any further opportunity to do so, the RMLA wishes to be heard in support of this 
submission. 
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