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Giving effect to higher order 
instruments - Port Otago v 
Environmental Defence Society 
[2021] NZCA 638

INTRODUCTION  

In Port Otago Ltd v Environmental Defence Society Inc 
[2021] NZCA 638 the Court of Appeal upheld a decision 
of the High Court that the language “avoid, remedy or 
mitigate” in a regional policy statement was not sufficient 
to give effect to the “avoid” directions in the NZ Coastal 
Policy Statement 2010 (NZCPS).

Beyond its immediate implications for activities in the 
coastal environment, this decision is notable in a number 
of respects. This summary explores:

• The principal findings of the Court of Appeal majority 
decision;

• The Majority’s summary of, and commentary on, the 
Supreme Court’s decision in Environmental Defence 
Society Inc v The New Zealand King Salmon Co Ltd 
[2014] NZSC 38 (King Salmon); and 

• The broader implications for planning practice, 
particularly as we move to a new resource management 
system under the proposed Natural and Built 
Environments Act (NBEA).

BACKGROUND 

The Otago Regional Council notified the Proposed 
Regional Policy Statement (PRPS) in May 2015 and released 
its decision in October 2016. The decisions version of 
the PRPS did not contain any express provision for port 
activities at Port Chalmers or Port Dunedin. Port Otago Ltd 
appealed the decision and proposed a specific ports policy 
(Policy 4.3.7). It expressed concerns that the port would 
have to shut down in the absence of such a policy.

Following mediation, the Environment Court issued 
an interim decision recommending amended wording 

for Policy 4.3.7. In essence, this provided that adverse 
effects in areas of outstanding natural character could be 
“avoided, remedied or mitigated”. 

The Environmental Defence Society (EDS) appealed 
the decision to the High Court. The High Court held 
(Environmental Defence Society Inc v Otago Regional 
Council [2019] NZHC 2278) that the Environment Court 
had erred by recommending wording that did not give 
effect to the prescriptive “avoidance policies” of the 
NZCPS (namely Policies 11, 13, 15, and 16), contrary to s 
62(3) of the Resource Management Act 1991 (RMA), which 
states that a regional policy statement must “give effect” 
to an NZCPS.

Port Otago Ltd appealed to the Court of Appeal, and 
Marlborough District Council joined as a party.

KEY FINDINGS IN COURT OF APPEAL – 
MAJORITY 

The High Court’s decision was upheld by both a Majority 
(Kós P and Gilbert J) and Minority (Miller J) of the Court of 
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Appeal, albeit for slightly different reasons. 

The question of law under consideration was simply 
whether the High Court had misapplied the Supreme 
Court’s decision in King Salmon (at [72]). In essence, the 
Supreme Court had found in King Salmon that directions 
in Policy 8 (Aquaculture) of the NZCPS to provide for 
aquaculture in “appropriate locations” did not obviate 
the need to “give effect” to the unqualified directions 
in Policies 13 and 15 of the NZCPS to “avoid adverse 
effects” on certain “outstanding” areas. The issue then 
was whether a different outcome could or should result in 
the Port Otago case, in the course of reconciling Policy 9 
(Ports) of the NZCPS with its “avoidance policies”. 

As such, the Majority of the Court of Appeal began its 
judgment with an extensive analysis of the King Salmon 
decision, including the “most important conclusions” 
reached by the Supreme Court [at 38-48], and a number of 
practical observations regarding the decision’s impact (at 
[54-61]). These comments are discussed further in the next 
section of this summary. 

After setting out that background, the Majority went on 
to consider and ultimately reject a number of arguments 
advanced for Port Otago Ltd and Marlborough District 
Council. Those parties had made various submissions about 
how to reconcile the different NZCPS policies, but the 
Majority found that these arguments “overcomplicate[d] 
a simpler inquiry”: whether the PRPS could “give effect 
to” the avoidance requirements in the NZCPS through a 
direction that adverse effects in such areas be “avoided, 
remedied or mitigated?” (at [78]).

The Majority observed that the answer to that question 
“might be thought obvious”, and found the “avoid 
remedy or mitigate” formula would fail to give effect to the 
“environmental bottom lines” set by the NZCPS avoidance 
policies. While it identified difficulties in the way the NZCPS 
applies in the “post-King Salmon world”, the Majority did 
not think “there is scope in this case for any more liberal 
reading of the obligation under s 62(3)” (to give effect to 
the NZCPS). The short point was simply that “a bottom line 
requiring adverse effects to be “avoid[ed]” could not be 
substituted with “avoid, remedy or mitigate”. They were 
“altogether distinct concepts, and the latter formulation 
fundamentally dilutes the former” (at [79]).

While the Majority considered this was enough to dispose 
of the appeal, it went on to make four further observations 
in response to the arguments made, being that:

• Policy 9 of the NZCPS (Ports) was not sufficiently different 
from Policy 8 (Aquaculture) to enable a different outcome 
from King Salmon. Instead, the language of both policies 
(with directions to “recognise” and “consider” benefits 
of aquaculture and port activity) gave decision makers 
“considerable flexibility and scope for choice” (at [81], 
adopting a phrase from King Salmon at [127]).

• Policies 7 (Strategic Planning) and 9 (Ports) were not 
in conflict with the “avoidance policies”; instead, the 
NZCPS contains its own “directive hierarchy” (at [82]):

The avoidance policies contain relatively clear 
environmental bottom lines; policies 7 and 9 contain 
lower level degrees of direction as to development 
and other activities in the coastal environment. To 
describe these policies as equally directive would 
be incorrect. 

• If in the wake of King Salmon the NZCPS now poses 
“unworkable standards for essential infrastructure, the 
answer lies elsewhere” (at [83]). In other words, the 
practical implications of applying the NZCPS were no 
justification for reverting to the overall broad judgment 
approach. 

• However, the implementation of the avoidance policies 
in the NZCPS would not (in the Majority’s view) inevitably 
result in rules creating prohibited activities that could 
not be granted consent (at [84]). The avoidance policies 
applied to the environment as it exists now. Further, port 
activities were not presumptively inappropriate in the 
environment and “may not in fact, correctly analysed 
at the resource consent stage, adversely affect natural 
character in that environment at all” (at [86]).

In a minority judgment, Miller J also considered that the 
Environment Court had erred, but for slightly different 
reasons. In Miller J’s view the error was for the Environment 
Court to decide that NZCPS Policy 9 (Ports) would ultimately 
prevail, should it prove irreconcilable with the “avoidance 
policies” of the NZCPS (at [113]).

Continued
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THE COURT OF APPEAL’S REFLECTIONS ON 
KING SALMON

As noted above, the Court of Appeal Majority usefully set 
out what it saw as the “most important conclusions” from 
King Salmon (at [38]-[49]), including that:

• The requirement to “give effect to” a NZCPS was 
intended to constrain decision makers.

• By giving effect to the NZCPS, a regional council is 
necessarily acting “in accordance with” pt 2, so there 
is generally no need to refer back to that part when 
determining a plan change (unless certain caveats 
apply).

• The word “avoid” in pt 2 RMA and the NZCPS policies 
had its ordinary meaning of “not allow” or “prevent the 
occurrence of”.

• “Inappropriateness”, in the context of pt 2 RMA and the 
NZCPS policies needed to be assessed by reference to 
what it is that is sought to be protected.

• While the NZCPS does not contain “rules” as such, it 
may nevertheless have the effect of what in ordinary 
speech would be a rule.

• Where particular NZCPS policies “pull in different 
directions”, efforts should be made to reconcile them, 
noting that “an apparent conflict between particular 
policies may dissolve if close attention is paid to 
expression”. 

• Only if the conflict remained was there a justification 
for concluding that one policy prevails over another, 
or referring back to pt 2. Section 5 RMA should not 
be treated as the primary operative decision-making 
provision.

• Policies 13(1)(a) and (b) and 15(a) and (b) of the NZCPS 
do provide “something in the nature of a bottom line”.

• Because the salmon farm proposal would have significant 
adverse effects on outstanding natural character and 
landscape, contrary to Policies 13(1)(a) and 15(1)(a), the 
plan change did not comply with s 67(3)(b) of the RMA 
in that it did not give effect to the NZCPS.

These findings in King Salmon are often referred to 
collectively as comprising the new “bottom lines” 
approach, as applied to planning instruments. They will be 

familiar to many, and are a useful reminder or introduction 
for others. The Majority of the Court of Appeal then went 
on to consider the issues or “difficulties”, that have arisen 
from the King Salmon decision (at [53]-[61]). The Majority’s 
observations included that:

• The overall broad judgment approach had, following 
New Zealand Rail Ltd v Marlborough District Council 
[1994] NZRMA 70 (HC), become the established 
approach to policy statement and plan revisions 
throughout New Zealand from 1993, “until overruled 
by King Salmon in 2014”. The NZCPS 2010 itself was 
drafted against the background of the New Zealand Rail 
decision – and the expectation of those who drafted it 
would have been that it would be applied on the basis 
of an overall broad judgment with additional reference, 
as required, to pt 2. 

• The Majority went on to describe this sequence as 
creating a “regulatory mismatch” and suggested that, 
had the NZCPS been drafted in light of King Salmon 
rather than New Zealand Rail, “its content likely would 
have been quite different”. 

• However, the Minister of Conservation did not respond 
to King Salmon by revisiting the form of the NZCPS. A 
direct consequence of the “regulatory mismatch” was 
that the NZCPS, construed in light of King Salmon, 
now has the practical effect of setting quasi-rules, even 
though the Minister (in 2010) may not have intended 
that effect. 

• As a consequence of the “mismatch”, the overall broad 
judgment had been “clung to by means of mitigation”, 
including in a number of Environment Court decisions 
(the interim decision in the present appeal being “case 
in point”). This had the further consequence that the 
courts (particularly those on appeal) were effectively 
being asked to set policy. 

Comment

This decision is a notable addition to the King Salmon 
line of cases, alongside the likes of Royal Forest and Bird 
Protection Society of New Zealand Inc v BOPRC [2017] 
NZHC 3080, the East West decision in Royal Forest and 
Bird Protection Society of New Zealand Inc v New Zealand 
Transport Agency [2021] NZHC 390, and RJ Davidson 
Family Trust v Marlborough District Council [2018] NZCA 
316. 
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The outcome itself may not be overly surprising to some, 
although it is understood that leave has been sought to 
appeal. However, the Court of Appeal’s reasoning (including 
that of the Minority, though not covered in detail here) 
should be of interest – not least the clear-eyed discussion 
of the practical implications of (or difficulties with) the King 
Salmon decision. These comments are particularly timely 
as we prepare to embark on the wholesale reform of our 
planning system, and an accompanying programme of 
policy development.

At the detail level of policy wording, the decision suggests 
that in giving effect to strong or unqualified directions such 
as “avoid” (or “ensure”, etc) there will generally be little 
scope to depart from the higher order formulation, for fear 
of “diluting” it. 

It also highlights the inherent difficulty in drafting 
“enabling” policies that are both effective and appropriate 
(where that is intended). Policy 9 (Ports) of the NZCPS refers 
to the needs of a sustainable national transport system, 
as requiring an “efficient national network of safe ports”. 
However, the Majority focussed on the policy direction 
to “recognise” those needs, and did not accept that the 
“operative verb” in Policy 9 was the word “requires” 
(finding instead that “requires” intensified the condition 
referred to, which then required recognition – but did not 
give the provision greater imperative status with respect 
to Policy 13 (which did “have imperative status because 

of the use of “preserve” and “avoid””) (at [81])). It is quite 
possible that those who drafted the NZCPS in 2010 would 
have envisaged a more expansive reading of this policy, 
such that a decision maker would go beyond “recognising” 
such needs and also take steps to provide for them – but if 
so, that only serves to illustrate the Majority’s observation 
about a “regulatory mismatch”, rather than undermining 
its approach. 

More generally, the “regulatory mismatch” discussed by the 
Majority here should be seen as something of a cautionary 
tale for those currently working on the new NBEA to replace 
the RMA, as well as the accompanying National Planning 
Framework (NPF). The Supreme Court’s approach in King 
Salmon has always had both its supporters and detractors, 
but perhaps the greatest difficulty has been the application 
of the new framework to planning instruments that were 
already in place at the time of its decision (and developed 
under the previous settings).

While the details are not yet publicly available at the time 
of writing, it can be presumed that many (if not all) policies 
in the NPF will need to be implemented or “given effect 
to” through lower order regional planning documents. This 
suggests a need for clear thinking about whether or how 
the “bottom lines” approach will apply in the new regime, 
and strong alignment between the legislative and policy 
workstreams in that regard. 
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