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WHEN CLIMATE CHANGE COMES TO TOWN:  PLANNING FOR CHAOS 

Martin Williams, Barrister 
 

INTRODUCTION, CONTENT AND SCOPE OF PAPER. 

In this paper I provide an overview of the implications for future resource management 

planning and decision making, arising from the way New Zealand’s international climate 

change commitments are being translated into a domestic context, through both the 

requirements of the Climate Change Response Act 2002 (following the passing of the so called 

‘Zero Carbon Act’), and proposed resource management system reform. 

Before drilling down into that arena, and to place the topic in its broader contextual setting, I 

can do no better than produce the following extracts of the Inter-Governmental Panel on 

Climate Change (IPCC) “Summary for Policy Makers” report, presenting the key findings of 

the IPCC’s Sixth Assessment Report (AR6) released in August 2021. 

A.2.1 In 2019, atmospheric CO2 concentrations were higher than at any time in at 

least 2 million years (high confidence), and concentrations of CH4 and N2O were higher 

than at any time in at least 800,000 years (very high confidence). Since 1750, increases in 

CO2 (47%) and CH4 (156%) concentrations far exceed, and increases in N2O (23%) are 

similar to, the natural multi-millennial changes between glacial and interglacial periods 

over at least the past 800,000 years (very high confidence). 

A.2.2 Global surface temperature has increased faster since 1970 than in any other 

50-year period over at least the last 2000 years (high confidence). Temperatures during 

the most recent decade (2011–2020) exceed those of the most recent multi-century warm 

period, around 6500 years ago [0.2°C to 1°C relative to 1850– 1900] (medium confidence). 

Prior to that, the next most recent warm period was about 125,000 years ago when the multi-

century temperature [0.5°C to 1.5°C relative to 1850–1900] overlaps the observations of the 

most recent decade (medium confidence). 

A.2.3 In 2011–2020, annual average Arctic sea ice area reached its lowest level since at 

least 1850 (high confidence). Late summer Arctic sea ice area was smaller than at any time 

in at least the past 1000 years (medium confidence). The global nature of glacier retreat, 

with almost all of the world’s glaciers retreating synchronously, since the 1950s is 

unprecedented in at least the last 2000 years (medium confidence). 

A.2.4 Global mean sea level has risen faster since 1900 than over any preceding 

century in at least the last 3000 years (high confidence). The global ocean has warmed 

faster over the past century than since the end of the last deglacial transition (around 11,000 

years ago) (medium confidence). A long-term increase in surface open ocean pH occurred 

over the past 50 million years (high confidence), and surface open ocean pH as low as recent 

decades is unusual in the last 2 million years (medium confidence). 

(emphasis added) 
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The better news is (or at least was, as at October 2018) that climate-related risks for natural 

and human systems are lower for 1.5°C of warming than at 2°C (or greater), with robust 

differences in terms of regional climate characteristics (mean temperature and rainfall), sea 

level rise, species loss and extinction, ocean temperature and acidification, food security, 

water supply and human security compared to a 2°C or greater warming scenario (IPCC 

Global Warming of 1.5°C”: Summary for Policy Makers (October 2018, Revised January 

2019)). 

In line with that finding, the fundamental attribute or purpose of the so called “Paris Agreement” 

as adopted by parties to the United Nations Framework Convention on Climate Change in 

December 2015, is to keep the global average temperature well below 2°C above pre-

industrial levels, while pursuing efforts to limit the temperature increase to 1.5°C. 

New Zealand signed the Paris Agreement in April 2016, and ratified it in October 2016. 

The Climate Change Response (Zero Carbon) Amendment Act 2019 (ie Zero Carbon Act) 

represents New Zealand’s plan to deliver on our commitments under the Paris Agreement and 

sets in place a legislative framework that will necessarily have far reaching consequences for 

our resource management system over the years and decades ahead to 2050.  That is, at 

least, if we are to actually deliver on the highly ambitious even heroic target of that legislation, 

namely net zero greenhouse gas emissions by 2050.1 

With this context in mind, in this paper I cover the following specific topics in order to help 

provide an understanding of what we have taken on as a nation, and how our international 

commitments might ultimately be delivered through the existing and reformed resource 

management system in front of us: 

 An overview of the Zero Carbon Act (targets, budgets and emission reduction plans). 

 The current Resource Management Act (RMA) framework relative to climate change, 

including the amendments to that Act made in 2004 and 2020. 

 An overview of the proposed ‘next generation’ resource management system as framed 

by the Resource Management Review Panel in 2020, including relevant Natural and Built 

Environment Act (NBEA) Exposure Draft provisions, the intended Strategic Planning Act, 

and the Climate Adaptation Act.2 

 The implications of the current and proposed legislative framework for transport, urban 

planning and our energy system, along with management and reduction of agricultural 

emissions. 

 
1 Excluding biogenic methane, for which a bespoke and different Target is set under the Act. 
2 As currently referenced in Ministry for the Environment Policy, previously mooted as the Managed 
Retreat and Climate Change Adaptation Act by the Resource Management Review Panel, as  
addressed  later in this paper.   
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THE ZERO CARBON ACT 

As explained by the Minister for Climate Change, the Hon. James Shaw on introducing the 

Climate Change Response (Zero Carbon) Amendment Bill in May 2019, it has the following 

principal elements, with the intention of delivering on New Zealand’s commitments under the 

Paris Agreement, namely to: 

1. Set a new greenhouse gas emissions reduction target, to: 

– reduce all greenhouse gases (except biogenic methane) to net zero by 2050 

– reduce emissions of biogenic methane within the range of 24-47 per cent below 

2017 levels by 2050 including to 10 per cent below 2017 levels by 2030. 

2. Set a series of emissions budgets to act as stepping stones towards the long-term 

target. 

3. Require the Government to develop and implement policies for climate change 

adaptation and mitigation. 

4. Establish a new, independent Climate Change Commission to provide expert advice 

and monitoring, to help keep successive governments on track to meeting long-term 

goals. 

Within that four-part framework there are a number of critical or key elements including: 

(a) The principal 2050 target (set under s 5Q of the Zero Carbon Act) being net zero 

greenhouse gas emissions by 2050 (the 2050 Target); and 

(b) A “split gas” approach, whereby shorter lived biogenic methane emissions are 

addressed separately and with a specific target for such emissions (principally being 

agricultural). 

(c) Establishment of the independent Climate Change Commission (CCC) to make 

recommendations for emission budgets over six four to five year budget periods to 

2050, and further recommend specific Emissions Reduction Plans setting out the 

policies and strategies for meeting the emissions budgets over time. 

(d) The actual setting by Government (the Minister of Climate Change specifically) of 

emissions budgets and reduction plans with reference to the CCC’s advice. 

The CCC also has a range of additional functions including review of the 2050 Target itself, 

and monitoring, evaluating and reporting on progress made for each emissions budget period. 

The Zero Carbon Act further establishes a framework for the preparation of National 

Adaptation Plans setting out the Government’s objectives, strategies and policies for adapting 

to the effects of climate change, again with the benefit of advice from the CCC. 
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The CCC released a draft and in turn final report in 2021, with the latter (entitled Ināia Tonu 

Nei: A Low Emissions Future for Aotearoa (CCC Report)) released on 31 May, comprising 

advice to the Government on its first three emissions budgets and giving direction for its 

Emissions Reduction Plan 2022-2025. 

In the Ināia tonu nei report, the CCC explains the relationship between the Zero Carbon Act 

and New Zealand’s international commitments, as follows: 

 The targets in the Act were set at a level that the Government viewed to be in line with the effort 

of limiting warming to 1.5°C above pre-industrial levels.  In setting these targets, the 

Government drew on the Inter-Governmental Panel on Climate Change (IPCC) special report 

on global warming of 1.5°C released in 2018.  At a higher level, this means that any emissions 

budgets set to meet our domestic targets are also consistent with what Aotearoa needs to do 

to meet international obligations.3 

The CCC’s recommendation for the first three emissions budgets (to 2035) towards meeting 

the 2050 Target is as set out below.4 

 

A pictorial representation of the reductions in greenhouse gases envisaged by the CCC to 

meet its proposed emissions budgets (also taken from the CCC report) is as follows: 

 
3 Paragraph 35, page 66 of the CCC report. 
4 The GWP100 parameter represents the global warming potential over 100 years of all emissions and 
expressed in units of megatons of carbon dioxide equivalent for all long-lived greenhouse gases. 
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In October 2021 the Minister of Climate Change in turn released a report entitled Te Hau 

Mārohi ki Anamata: Transitioning to a Low-Emissions and Climate-Resilient Future 

(Minister’s Report).  

The Minister’s Report was prepared in the lead up to the preparation of the Government’s First 

Emissions Reduction Plan under the Zero Carbon Act (to be published in May 2022). 

As explained in the introduction to that Report: 

 Emission budgets set a limit on the amount of greenhouse gas emissions allowed across a five-

year period (or, in the case of the first budget, a four-year period).  These budgets must put us 

on a path to meeting the targets.  The reductions required must also be technologically 

achievable, economically viable and socially acceptable. 

 Emissions Reduction Plans set out the policies and strategies for achieving emissions budgets.  

A new plan must be published before each budget period, and can also look out to the next two 

budget periods. 

The Minister’s Report goes on to explain that the Government had made in principle decisions 

broadly accepting the CCC’s recommended budgets (as set out above) but modified to take 

into account changes in projected forestry emissions (i.e. increased by 2 Mt C02e in the first 

budget period due to initial carbon emissions from changing land use and planting new forests, 

and thereafter lowered by 5 and 11 Mt C02e for the second and third budget periods 

respectively). 

The Government’s proposed budget for the first three periods is as set out in Table 2 of the 

Minister’s report as follows: 

 

The Government has consulted on the first Emissions Reduction Plan through submissions 

on this Report given that, as the Report records, building a low emissions economy is a 

collective effort involving decisions made by businesses, community leaders and landowners 

as well as by individuals and their families.5 

Both the CCC and Minister’s Reports contain a bewildering range of statistics and parameters, 

but what is readily apparent is the epic scale of ambition required. 

The CCC Report contains what it refers to as a “Demonstration Path” to achieve reductions in 

long-lived greenhouse gas emissions and biogenic methane between now and 2050, across 

 
5 Page 7 of the report. 
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all relevant sectors of the economy, from transport, energy, industry, buildings, agriculture, 

and forestry, through to waste management. 

As the CCC Report records: 

 In relation to the long term scenarios described in Chapter 6: Long Term Scenarios to 2050, 

the demonstration path would see reductions in long-lived greenhouse gas emissions near the 

more ambitious end of the range (Figure 7.3).  Net long-lived greenhouse gas emissions would 

fall by 15% by 2025, 38% by 2030, and 63% by 2035 compared to 2019.  This path would set 

Aotearoa up to achieve net zero long-lived greenhouse gas emissions in the early 2040s.6 

For its part, the Minister’s proposed first emissions budget would require an additional 

reduction of 7.7 Mt C02e compared to how emissions are tracking under current policy settings, 

including measures already in place under the Government’s Climate Action Plan. 

Returning to the CCC Report, the Demonstration Path envisages nothing short of a 

transformation in our economy, perhaps euphemistically described as “electrification”. 

Specifically, the CCC recommends a target of 50% of all energy consumed within the economy 

to come from renewable sources by 2035 across the entire energy system, which includes 

electricity, industrial process and building heat, and transport. 

Within that target, electrification of the transport vehicle fleet is proposed to play a crucial role 

in meeting emissions budgets and the 2050 Target. 

To deliver on this scale of ambition (and power all the electric vehicles needed for the 

purpose!), the CCC Report records as follows: 

 Wind, solar and geothermal offer low cost and low emissions ways of generating electricity. 

The demonstration path would see 3.8 TWh of currently committed generation projects built 

between 2020 and 2024. The building of further renewables pauses due to the New Zealand 

aluminium smelter closing and resumes in the late 2020s. Beyond 2030, our modelling shows 

increases in wind, solar and geothermal generation greater than 1 TWh per year. This is 

illustrated in Figure 7.10 and 7.11. The exact combination of renewable generation that is built 

in reality will depend on how the relative economics pan out.7 

To put that into perspective, Transpower has estimated that New Zealand would need 20 new 

grid connected generation projects by 2035, and 30 by 2050.  In other words, it would be 

necessary to build generation greater than New Zealand’s largest windfarm every year from 

the late 2020s, to supply an additional 1 TWh (terawatt) to meet the 2050 electrification target.  

Assuming Tiwai Point does not close, we would not be able to take the benefit of the ‘pause’ 

referred to by the CCC above. 

One final point to note in this context is that the CCC has firmly recommended an approach 

that constrains the degree of reliance on carbon removals by forests, concerned that a “net 

 
6 Section 7.1 of the CCC Report, page 102. 
7 Page 113 of the CCC Report. 
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emissions” approach without such constraint would not drive meaningful decarbonisation,8 

and indeed set up a “legacy” headache post 2050 as production forests mature, sequester 

less carbon, and are in turn harvested.   

The CCC’s “constrained” approach envisages a relatively modest expansion in exotic forests 

of 380,000 hectares between 2021 and 2035 accordingly, with the Report recommending 

reform to the Emissions Trading Scheme including reducing the rate at which units can be 

earned by exotic forests, and limiting how many forestry units non-forestry participants can 

surrender.9   

As the Report states: 

 Reliance on exotic forests as a carbon sink beyond [2035] could divert action away from 

reducing emissions in other sectors and could make maintaining net-zero greenhouse 

emissions after 2050 challenging.  However new native forests could provide an enduring 

carbon sink that would help to offset residual long-lived emissions from hard to abate sectors 

over the long term.10 

It should be recorded here that legal proceedings by way of judicial review have been filed by 

Lawyers for Climate Change Action New Zealand challenging the CCC's Report on the basis 

that it is not aggressive enough in proposing a demonstration pathway to net zero carbon 

emissions in New Zealand. 

The Minister’s Report in turn records that transport is our second largest source of greenhouse 

gas emissions being responsible for approximately 20% of gross domestic emissions. 

It refers to the CCC’s recommendations for reducing transport emissions by 13% by 2030, 

and 41% by 2035, said to be equivalent to a 6.7 megaton reduction from 2019 levels.11 

The Minister’s Report then states: 

 The scale of change to achieve these reductions and complete decarbonisation cannot be 

overstated.12 

Dealing with energy and industry, the Minister’s Report notes that in 2019, emissions from the 

energy and industry sectors made up 26% of our total gross greenhouse emissions, and refers 

to the CCC’s recommended target of 50% of all energy consumed coming from renewable 

sources by 2035 (as noted above). 

 
8 CCC Report at page 91. 
9 CCC Report at page 320. 
10 Paragraph 13, page 316 of the CCC Report. 
11 Page 54 of the Minister’s Report. 
12 Page 55 of the Report. 
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Of central relevance to the scope of this paper, both Reports herald the need for significant 

reform to our resource management system, in order to deliver on the necessary scale of 

ambition envisaged by the CCC’s Demonstration Path. 

Again, I can do no better than quote the Reports verbatim in this regard as follows: 

CCC Report:  Ināia tonu nei 

We recommend that the Government commit to: 

1. Aligning policy and investments to enable local government to make effective decisions for 

climate change mitigation and adaptation. This should include aligning the Local Government 

Act, the Building Act and Code, the Resource Management Act (RMA). national direction 

under the RMA, proposed RMA reforms and the infrastructure plan.13 

… 

Enable Emissions Reductions Through Changes to Urban Form, Function and Development 

143. The way cities and towns are designed affects emissions from land use, transport, buildings, 

energy and waste. It also affects exposure of communities and businesses to climate risk. 

Changes to urban form can play a role in the response to climate change, and have the potential 

to unlock deeper emissions reductions over the long term.14 

… 

Well-Integrated Policy and Planning will be Important 

160. This could involve, for example, reallocating street space away from cars, creating low- or no-

emissions zones, or piloting ‘15-minute cities’. The 15-minute city is a residential urban concept 

in which all city residents can meet most of their needs within a short walk or bicycle ride from 

their homes. Increasing density also encourages use of existing land and infrastructure.15 

… 

New Generation will be Needed to Meet Increased Electricity Demand 

52. New generation will need to be built rapidly to meet this increase in electricity demand. 

However, many forms of renewable generation, especially hydropower, wind and geothermal, 

have the potential to come into conflict with the resource management system. This is because 

these types of generation can impact other environmental goals and domains, such as 

freshwater and biodiversity. 

53. To ensure the fast-paced and sustained build of low-emissions electricity, Resource 

Management Act (RMA) processes, other national and local government instruments, and 

 
13 Page 231 of the Report. 
14 Page 255 of the Report. 
15 Page 256 of the Report. 
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settings for transmission and distribution investment decisions need to uphold Te Tiriti o 

Waitangi/The Treaty of Waitangi and be aligned with the required pace for build.16 

(emphasis added)  

… 

Decarbonise the energy system and ensure the electricity sector is ready to meet future needs 

We recommend that, in the first emissions reduction plan, the Government commit to: 

… 

5. Enabling a fast-paced and sustained build of low-emissions electricity generation and 

infrastructure by ensuring resource management processes, other national and local 

government instruments, and settings for transmission and distribution investment decisions 

are aligned to the required pace for build.17 

(emphasis added)  

Minister’s Report – Transitioning to a low emissions and climate-resilient future 

Integrate land-use, urban development and transport planning and investments to reduce transport 

emissions 

… 

In the first budget period, we will:  

 require transport emissions impact assessments for urban developments and factor these into 

planning decisions, with requirements to avoid, minimise and mitigate transport emissions impacts 

 ensure that emissions reduction (through better urban form and the provision of transport 

infrastructure) is enabled through the reform of the resource management system, particularly the 

proposed Spatial Planning Act. 

(emphasis added) 

Implement mode-shift plans for our largest cities and begin planning for other urban areas 

… 

The new and revised plans will set mode-shift targets for each urban area and prioritise: 

 urban development in areas with frequent public transport routes  

 
16 Page 281 of the Report. 
17 Page 287 of the Report. 
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 using transport demand management approaches, alongside changes to the way we plan and 

manage urban form  

 reallocating significant amounts of road/street space to rapidly deliver more dedicated bus lanes 

and safe separated bike/scooter lanes  

 completing connected cycle networks  

 more traffic-calming and low-traffic neighbourhoods  

 improving footpaths/crossings for pedestrians.18 

… 

Preparing the Electricity System for Future Needs 

We are also reviewing the National Policy Statement for Renewable Electricity Generation (NPS-REG) 

and other national direction instruments to help accelerate the development of renewable electricity 

generation.19 

…. 

Decarbonising Energy 

We are developing national direction for industrial greenhouse gas emissions under the Resource 

Management Act 1991 (RMA). Proposals for this national direction include developing nationally 

consistent rules to decarbonise process heat by banning new low- and medium-temperature coal boilers 

installations and phasing them out by 2037, reducing use of other fossil fuels in process heat, and 

requiring some industrial sites to have emission plans.20 

As addressed further below, these key recommendations and proposals as to what is required 

to deliver on the Zero Carbon Act budgets, Emissions Reduction Plans and ultimately the 2050 

Target, are highly relevant in the current resource management context, not least for the 

following reasons: 

(a) The potential head-on clash between the necessary scale and pace of development 

required for new renewable electricity generation and electrification across the 

economy, and the ‘bottom line’ or ‘limits are limits’ approach set through the Supreme 

Court’s decision in Environmental Defence Society v King Salmon ((2014) 17 ELRNZ 

442), as proposed to be given even greater statutory prominence under the NBEA; 

and 

(b) The apparent conflict between the need to integrate urban intensification with 

transportation infrastructure through land use planning to achieve climate change 

mitigation, and the model of the Resource Management (Enabling Housing Supply and 

 
18 Pages 64 and 65 of the Report. 
19 Page 85 of the Report. 
20 Page 86 of the Report. 
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Other Matters) Amendment Act 2021, which would unleash an unprecedented level of 

urban intensification across our major cities without any apparent  alignment or 

integration with the necessary supporting infrastructure, including with respect to public 

transport routes. 

So, while both the CCC and Minister of Climate Change are recommending close correlation 

and integration between and across all relevant Government policy settings to deliver on the 

2050 Target, as matters stand, Parliament appears to be heading in quite the opposite 

direction. 

CLIMATE CHANGE UNDER THE RMA 

It is well established and understood that the RMA is confined in its approach to climate 

change, ie addressing climate change adaptation, but not mitigation. 

This segregated approach is founded within Part 2 of the RMA, with s 7(i) as included in s 7 

through the Resource Management (Energy and Climate Change) Amendment Act 2004, 

referring to: 

 The effects of climate change. 

That is, the effects of activity on climate change (or mitigation) are not relevant within the ambit 

of this provision. 

Exclusionary provisions consistent with that approach were also included within both Parts 5 

of the RMA (dealing with the preparation of planning instruments) and Part 6 (dealing with 

resource consents), through the 2004 amendment. 

Specifically, and by way of example: 

(a) Section 70A of the RMA precludes regional councils from having regard to the effects 

of any discharge on climate change when making plan rules for the control of 

discharges of greenhouse gases (except to the extent that the use and development 

of renewable energy enables a reduction in the discharge into the air of greenhouse 

gases); and 

(b) Similarly under s 104E of the RMA, when considering an application for a discharge 

permit relating to the discharge into air of greenhouse gases, a consent authority must 

not have regard to the effects of such a discharge on climate change (with the same 

proviso relating to renewable energy reductions in the discharge of greenhouse 

gases). 

The effectiveness of these exclusionary provisions was challenged but upheld including by 

the Supreme Court in Greenpeace NZ Inc v Genesis Power Limited (2008) 15 ELRNZ 15 

(SC), and West Coast ENT v Buller Coal Limited (2013) 17 ELRNZ 688, as addressed further 

below. 
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The rationale behind this segregation of the two climate change dimensions (adaptation 

versus mitigation) was explained by the Resource Management Review Panel (Review 

Panel) in its June 2020 report. 

In doing so, the Panel also explained its reasoning for recommending that the future resource 

management system directly embrace both the adaptation and mitigation dimensions (as now 

proposed under the NBEA, again as addressed further below). 

Specifically, the Review Panel stated as follows:21 

23. As discussed above, the 2004 amendments to the RMA removed the direct control of 

greenhouse gas emissions from regional councils. At that time, the Government made 

a number of arguments supporting the conclusion that the RMA was not a useful policy 

tool for addressing climate change mitigation. Its main points are listed below. 

 Climate change is an international issue and should be dealt with consistently at a 

national level. As greenhouse gas emissions have the same effect irrespective of 

where they occur, it would be inappropriate to have different emission standards in 

different regions. A price on carbon would provide a uniform incentive across the 

whole country to reduce emissions where that could be done at least cost. 

 The national instruments available under the RMA, including national policy 

statements and national environmental standards, are unlikely to be cost-effective 

for controlling greenhouse gases because of the time and expense of developing 

and implementing them (particularly given the current RMA process). 

 Rules in regional and district plans under the RMA do not in themselves encourage 

best-practice activities; rather they identify the thresholds above which a consent 

is required. This means that rules in plans are generally ineffective in encouraging 

best practice although, for those activities requiring a resource consent, best-

practice outcomes could be achieved through a consent condition.  

 It can be argued that, under the RMA, climate change effects of a particular activity 

seeking consent are de minimis and/or are part of the existing or permitted 

baseline.  

 There is some uncertainty as to the ability of councils to impose consent conditions 

related to effects on climate change. For example, it is uncertain whether a council 

can consider ‘effects’ outside the boundary of the region and impose conditions 

requiring third-party involvement. 

24. When these arguments were made, it was anticipated a carbon tax would shortly be 

introduced in 2007. Notwithstanding recent positive moves by the Government, an 

effective and comprehensive emissions pricing scheme is yet to be established and 

still appears some years away. In hindsight, while the arguments made in favour of 

emissions pricing rather than a regulatory approach in the early 2000s had some merit, 

 
21 Chapter 6, Climate Change and Natural Hazards. 
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focusing almost exclusively on developing a pricing approach to reduce carbon 

emissions may have been a mistake.  

25. Even if New Zealand were to achieve a comprehensive price on greenhouse gas 

emissions, a single price alone is unlikely to be an efficient or effective way to deliver 

the broad change required for New Zealand to transition to a low-carbon economy. As 

argued by the Productivity Commission and others, “a single emissions price cannot 

… reflect the varying range of co-benefits and co-harms associated with different land 

uses”. Additional incentives or regulation to secure benefits or avoid harms are 

required. Others believe that plan rules and/or consents for activities which emit 

substantial quantities of greenhouse gases should consider the climate change effects 

in order to prevent additional damage or to agree a time-limited transition.  

26. A future system of environmental and land use planning and regulation has the 

potential to play an important role alongside emissions pricing. To be efficient, the 

approach developed would need to address the concerns above. It would also need to 

work alongside any pricing mechanism in place under the ETS. We discuss how this 

might be done shortly.  

27. Land use planning also has an important role to play in enabling and supporting the 

land use change and infrastructure needed for a transition to a low-emissions economy. 

This is likely to include significant afforestation, further development of wind and other 

renewable electricity generation, changes in the way transport networks operate to 

reduce reliance on fossil fuels, and more efficient use of existing urban infrastructure, 

among other things. All of these matters intersect with resource management plans 

and will need to be provided for in one way or another. For example, the Productivity 

Commission’s recent low-emissions economy inquiry recommended councils “review 

and if justified remove, barriers to higher-density development, particularly in inner 

suburbs and in areas close to public transport routes. Councils should also ensure that 

infrastructure charges reflect the full costs of dispersed development.” 

… 

51. Our view is that greater policy coherence and effectiveness will be achieved if a future 

Natural and Built Environments Act includes a focus on reducing greenhouse gas 

emissions and planning for a low-emissions economy. The current Resource 

Management Amendment Bill proposes removing the statutory barriers to RMA 

consideration of greenhouse gas emissions. At the time of writing our report, the Bill is 

still before Parliament, but we support this proposal.  

… 

55. There is also a role for plans to consider the indirect impacts that decisions about land 

use and infrastructure will have on emissions and to ensure they promote a transition 

to a low-emissions economy. This includes planning for renewable energy 

infrastructure, urban intensification, afforestation, and changes in the way transport 

networks move people and freight (including through the uptake of electric vehicles and 

ride-sharing technology), among other things. An emissions price set through the ETS 

is not a matter to be addressed by the central and local government decision-makers 



15 
 

with responsibilities for land use and infrastructure, but rather by businesses and 

consumers downstream. This suggests the need for a clear obligation for planning 

decisions to take full account of these downstream emissions impacts. 

  (emphasis added) 
 
As an interim response in line with that recommendation, the Resource Management 

Amendment Act 2020 repeals the exclusionary provisions within the RMA (including s 70A 

and s 104E as referred to above). 

In addition, s 61, s 66 and s 74 of the RMA are amended so that in preparing a Regional Policy 

Statement, Regional or District Plan, the local authority must have regard to: 

(a) Any Emissions Reduction Plan made in accordance with s 5ZI of the Climate Change 

Response Act 2002; and 

(b) Any National Adaptation Plan made in accordance with s 5ZS of the Climate Change 

Response Act 2002. 

The effect of these amendments would be to directly integrate decision making under the RMA 

with the specific outputs of the Zero Carbon Act, including Emissions Reduction Plan 

strategies designed to deliver on the emissions budgets and overall 2050 Target. 

Perhaps ironically given the “Nuclear Free” moment aspiration of the current Government, and 

the severity and urgency of the widely reported climate change emergency (including as so 

declared by Parliament in December 2020), these amendments which were due to come into 

force on 31 December 2021, were deferred (by way of Order in Council in that very month) to 

30 November 2022. 

There can of course be no doubt that these amendments would require a very different 

approach to the preparation of planning instruments and the assessment of resource consent 

applications. 

The extract of the Minister’s Report cited earlier as to what is proposed in the first budget 

period under the Emissions Reduction Plan signals an example of what may need to become 

“standard practice” under the RMA (and indeed the NBEA in future), i.e.  whereby transport 

emissions impact assessments would be required for urban developments, with these factored 

into planning and consenting decisions in order to avoid, minimise and mitigate emission 

impacts. 

In practical terms, this approach would necessarily expand the range of expert reports and 

evidence needed to populate an Assessment of Environmental Effects under s88 of the RMA 

for a consent application, a s32 report for a plan change or review, and the hearing for any 

given case, with such emissions impact assessments being required from December of this 

year, and not just for urban developments, but potentially all activities generating greenhouse 

gas emissions, directly or indirectly. 



16 
 

No doubt issues of ‘nexus’ and ‘remoteness’ will arise in framing the scope of any such 

assessment and reporting, for future planning and consenting processes. 

For example, how ‘far do you go’ when rezoning or consenting certain land for urban, 

commercial or industrial purposes, both spatially, and down the full emissions stream as 

directly and indirectly sourced from the activity in question? 

Further, how do you quantify and ‘attribute’ such effects or risks, both in singular (activity 

specific) or cumulative terms? 

Some guidance on these issues is now examined, with reference to existing case law and 

relevant authorities.  

Remoteness/Causation 

The Environment Court and in turn High Court have recently grappled with the question of the 

extent to which the “end use” of a water take is relevant to the consideration of effects for 

consenting purposes, and in particular as to the use (and disposal) of plastic bottles (Te 

Rūnanga o Ngāti Awa v Bay of Plenty Regional Council (2020) 22 ELRNZ 323).22 

Notably for the subject of this paper, in determining that issue, the Environment Court took 

guidance from (inter alia) the line of cases addressing the exclusionary provisions relating to 

climate change mitigation, as mentioned above and addressed further below. 

The Environment Court stated as follows: 

[59] Applying the guidance from those decisions, we must have regard to the consequential 

effects of granting the resource consents sought, or the amendments sought to conditions, 

within the ambit of the RMA and subject to limits of nexus and remoteness. 

[60] The ambit of the RMA in the context of considering an application for resource consent 

under s 104(1)(a) requires consideration of an effect of allowing the activity. It does not extend 

as far as considering any effect on the environment which, given the broad inclusive definitions 

of those words, might be anything at all. There must be a causal relationship between allowing 

the activity and the effect: if an effect would occur unchanged regardless of whether the activity 

was allowed or not, then such an effect would not be within the scope of s 104(1)(a) of the 

RMA. If the extent or degree of such an effect would be altered by allowing or refusing the 

activity, then that effect would be relevant at least in terms of that change but its nexus and 

remoteness would need to be assessed. 

[61] Nexus here refers to the degree of connection between the activity and the effect, while 

remoteness refers to the proximity of such connection, both being considered in terms of causal 

legal relationships rather than simply in physical terms. Experience indicates that these 

assessments are likely to be in terms of factors of degree rather than of absolute criteria and 

 
22 Leave to appeal this decision having been granted in September 2021. 
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so be matters of weight rather than intrinsically dispositive of any decision. Matters that are de 

minimis are of course excluded. 

[62] The purpose and principles set out in pt 2 of the RMA are matters to which any 

consideration under s 104 is subject. The effect of being subject to pt 2 is that any conflict 

between that consideration and a provision in pt 2 must be resolved in favour of the latter 

provision. That does not make pt 2 a law unto itself: 

The High Court endorsed this summary of the relevant legal principles, whereby limitations of 

nexus and remoteness must apply when assessing which effects on the environment of 

allowing an activity are relevant under s 104(1) of the RMA.23 

The High Court then addressed and made its own findings as to the relevance of the use and 

disposal of plastic bottles applying those principles, including with direct reference to the 

Supreme Court’s decision in West Coast ENT v Buller Coal. 

Specifically, the High Court stated: 

 [136] Indeed, as the majority judgment in Buller Coal quoted above indicates, consequential 

effects have sometimes been taken into account, particularly in respect of consequential 

activities which are not directly the subject of control under the RMA – but questions of fact and 

degree are likely to arise as is apparent from Beadle. In Beadle, as also set out above, the 

Court referred to “having regard to the consequential effects of granting resource consents, 

particularly if they are environmental effects for which there is no other forum” – but, as the 

Court said, with limits of nexus and remoteness. 

Having found that the effects of exporting the water were both caused by and not too remote 

from the activity of extracting water (such that cultural concerns raised by the appellant in that 

consent context were relevant),24 a different conclusion was reached in relation to the disposal 

of plastic bottles. 

The High Court found: 

[153] Approaching the issue in this way, the adverse effects of discarding plastic bottles are 

not direct effects of allowing the water take activity for which consent is sought. They are 

downstream effects, which normally would only be taken into account if the relevant activity — 

discarding plastic bottles — is not subject to regulation under the RMA. The presence of other 

regulatory controls may mean that allowing the activity does not cause the relevant end use 

effect. Littering is prohibited, but is not regulated under the RMA unless it involves discharging 

a contaminant into water or onto land in circumstances which may result in the contaminant 

entering water. In the context of consumers of bottled water, this may provide little regulatory 

control. Therefore, the adverse effects of discarding plastic bottles may potentially be taken into 

account but, as the authorities indicate, questions of fact and degree are likely to arise. 

 
23 Paragraph [82] of the High Court’s decision.  
24 Paragraph [142] of the High Court’s decision. 
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[156] Overall, I consider that, as a matter of fact and degree, the adverse effects of 

consumers discarding plastic bottles were too indirect or remote to require further consideration 

in Creswell’s application for resource consent to take water from the aquifer.  

One factor of note in the reasoning applied by the High Court (as given emphasis above) is 

that the ‘chain of causation’ may be severed by regulatory frameworks to an extent that a 

consequential effect is found to be beyond the scope of relevance under s 104 of the RMA. 

This reflects the reasoning evident in paragraph [136] of the judgment set out above, whereby 

consequential effects are most likely taken into account in respect of activities that are not 

directly the subject of control under the RMA. 

The precise effect of repeal of s 104E would of course be that effects on climate change 

(downstream and consequential) are now so regulated.  I return to that point below in 

addressing the cases dealing with the exclusionary provisions as they stand. 

Case Law Addressing Exclusionary Provisions 

The limits or margins of the exclusionary provisions regarding climate change mitigation 

introduced into the RMA in 2004 have been tested in a number of cases, most notably in 

Greenpeace v Genesis Power and West Coast ENT v Buller Coal, as cited above. 

Of most relevance to the topic of this paper is the Buller Coal decision involving resource 

consent applications for mining coal and associated or ancillary activities (land use, 

disturbance of waterways etc) on the West Coast of the South Island, but, and significantly, 

not being applications to discharge greenhouse gases directly. 

A further and significant part of the factual context to the Buller Coal case, was that the coal 

was to be exported and burnt overseas rather than domestically within New Zealand. That 

said, very significant quantities of coal were involved, for example, one of the mines at stake 

was projected to produce 4.1 Million Tonnes of coal, generating 11.5 Million Tonnes of CO2. 

The Environment Court had determined a declaration application regarding the scope of 

relevant effects regarding these applications, finding that s 104E operated to exclude the 

effects of the discharges of greenhouse gases from burning the coal sought to be mined under 

the relevant resource consent applications, despite the fact that no discharge consent for that 

activity was either sought or required. 

The High Court upheld that finding and approach, as did the Supreme Court, by majority. 

The appellants to the High Court and Supreme Court argued (and Chief Justice Elias agreed) 

that s 104E did not apply, because the declarations sought were not made in relation to 

applications to discharge greenhouse gases into air, such that the provision is not directly 

relevant.25 

 
25 Refer Supreme Court decision in West Coast ENT v Buller Coal at [70]. 
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By contrast, the majority in the Supreme Court reasoned that it would be anomalous for scope 

to remain to contest the effects on climate change for activities relating to the mining of coal 

(or ancillary to the establishment of the mine), when such effects would be “off limits” for the 

discharge of the greenhouse gas emissions from the burning of that coal itself.  It was also 

held that such an approach would “subvert the scheme” of the 2004 amending legislation, and 

deprive s 104E of practical effect.26 

These points aside, vexing issues of causation and remoteness were also confronted by the 

Courts in addressing the arguments raised. 

For example, at the High Court level, Justice Whata observed that s 104(1)(a) of the RMA is 

limited to assessing the actual and potential effects of allowing the activity (in that case coal 

extraction),27 such that: 

 Taken literally, industrial discharges of contaminants, including greenhouse gases to air caused 

by the end use of coal, will not be allowed by the grant of the land use consent.  Those 

discharges will either need to be allowed by an environmental standard, a regional plan rule or 

by separate air discharge consent.  The effects of those discharges in New Zealand are 

therefore presumptively irrelevant to the s 104(1)(a) assessment of the application to extract 

coal, unless that extraction involves a discharge. 

Turning to the fact that the discharges (from burning coal) would themselves not occur within 

New Zealand but instead overseas, Justice Whata firstly observed that such effects could be 

considered “simply too remote”.28 

Beyond that however, questions of jurisdiction arose in that the RMA (and regional planning 

and consenting functions) do not apply beyond New Zealand’s territorial boundary.29 

On the other hand, Justice Whata clarified as follows: 

 It is apt to record that I am not suggesting that the effects of an activity, located within New 

Zealand, that extend beyond New Zealand’s territorial boundary are not capable of assessment.  

That is simply an issue of scale, not jurisdiction or justiciability.30 

Much of the High Court’s reasoning in the case was referenced, applied and endorsed in the 

Supreme Court, indeed in both the minority and majority judgments. 

This included a further dimension of the High Court’s reasoning as follows: 

[44] Fourthly, Mr Salmon nevertheless contends that the language of s 104(1)(a), informed 

by the purpose of sustainable management, confers a broad or unfettered discretion 

on consenting authorities to consider the effects of land use activities, including the 

 
26 Majority judgment at [169]. 
27 Paragraph [42] of the High Court decision, Royal Forest & Bird Protection Society v Buller Coal 
Limited (2012) 17 ELRNZ 220. 
28 Paragraph [52] of the High Court’s decision. 
29 Ibid. 
30 Paragraph [54] of the High Court’s decision. 
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greenhouse gas effects of related secondary uses (in this case the end users of coal).  

This is intuitively attractive given the primacy afforded to sustainable management in 

the Act. 

 (emphasis added)  

Similarly, as follows: 

Given the global reach of climate change effects, as evident from s 7(i), it cannot be said that 

the adverse effects of greenhouse gases on climate change are irrelevant to the exercise of 

functions under the RMA.  … 

An interpretation therefore that best secures sustainable management would presumptively 

favour, in the unusual circumstances of this case, assessment of those effects under s 

104(1)(a).31 

On the face of the statute therefore, the effects of the discharge of greenhouse gases (even 

as a consequential or end use proposition) are “presumptively” in scope.   

The exclusionary provisions of the RMA introduced in 2004 were nevertheless found to be 

effective to displace such effects as otherwise considered relevant by the High Court, including 

for an activity that did not directly involve a discharge activity at all. 

In that context, there are aspects of both the High Court’s and Supreme Court’s decisions that 

are of specific interest and relevance to the topic of this paper, and, in particular, as to the 

place of land use planning in climate change mitigation, including as promoted by the Review 

Panel. 

Specifically, both the High Court and Supreme Court appeared to accept that the exclusionary 

provisions introduced in 2004 did not displace land use planning for climate change mitigation 

purposes, and despite the reasoning adopted in the decisions regarding land use consent 

applications for coal mining (whereby the exclusions were found apply). 

Consider the following extracts of the High Court and Supreme Court’s decisions respectively. 

[7](d) To the extent that it is necessary to review the legislative history, there are clear 

statements that the legislation would still enable councils to consider the effects on climate 

change in their wider planning decisions. On the first reading of the Amendment Bill, the co-

leader of the Green Party, Jeanette Fitzsimons, who also chairs the Select Committee on the 

Bill, stated: 

The bill specifically provides that councils should still consider the effects on climate 

change of their other decisions. Those decisions are legion. When a supermarket 

wants to locate a long way from town, the council has the right to consider how many 

more vehicle kilometres will have to be travelled for people to get to that supermarket 

if it is away from where people live and away from public transport routes. A council 

can take climate change into account in its responsibilities for providing for public 

 
31 Paragraph [51] of the High Court’s decision. 



21 
 

transport and in its responsibilities to design more sensible urban form whereby land-

use activities are located close to public transport corridors and public transport nodes 

in order to reduce the need for travel, and also in its provision of facilities for walking 

and cycling, in order to reduce greenhouse emissions from burning fossil fuels. 

 … 
 

[46] Fifthly, the appellants’ concern that this outcome would unduly inhibit the ability of 

district councils to mitigate the effects on climate change of greenhouse emissions via 

comprehensive urban planning and transportation strategies is misplaced. Significantly, the 

Amendment Act 2004 did not remove consideration of those effects from the RMA. Rather it 

accorded primacy to national regulations by requiring regional policies on discharges to align 

with national environmental standards. Once those national environmental standards are in 

place, regional councils and then district councils must develop rules that are consistent with 

those standards.  Furthermore, the Amendment Act 2004 removed the jurisdiction to consider 

the effects of discharges to air of greenhouse gases on climate change. It did not remove from 

consideration the effects of diffuse air pollution at a localised scale. As I have said, to the extent 

that regional rules contemplate management of such pollution at a regional or district scale, 

then the management of, for example vehicle emissions, via controls on land use is not 

precluded by the amendments, provided that the reason for regulation does not relate solely to 

the effects on climate change of discharge of greenhouse gases. 

 (High Court, emphasis added) 
… 

[146] Public transport arrangements, sensible urban form limiting the need for travel, and the 

provision of facilities for walking and cycling are all considerations which may be material to 

land use consent applications independently of climate change concerns. As well, it is possible 

that what was primarily in mind was that local authorities would continue to plan for the effects 

of climate change rather than seek to limit its causes. Supporting this interpretation is the fact 

that we were not taken to anything which suggested that prior to 2004, territorial authorities did 

seek to limit climate change when controlling land use. Possibly relevant to this are some cryptic 

remarks made by the Local Government and Environment Select Committee in its report on 

the Bill: 

The effects of greenhouse gas emissions from transport can still be considered in land 

use planning. 

It is important to ensure that there is ongoing potential for local management of 

domestic emissions. However, we consider that domestic emission management is 

more likely to be designed for the mitigation of human health effects, which is not 

affected by the bill. 

 (Supreme Court decision, majority, emphasis added). 

Notably therefore, it would appear that despite the enactment of the exclusionary provisions, 

the role and function of land use planning relative to climate change mitigation envisaged by 

the Review Panel, in fact remains extant (with the apparent or possible caveat, that such a 

planning rationale should also need to stand, independently of climate change concerns).   
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Regardless, the repeal of the exclusionary provisions and the proposed new resource 

management system framework as addressed presently in this paper, would ensure that any 

doubt on the point is resolved. 

For completeness, and before turning to that, I set out some further observations of the 

Supreme Court (majority and minority) regarding issues of remoteness and “tangibility”, firstly 

from the majority judgment, and then from Chief Justice Elias. 

Tangibility 

… 

[122] Prior to the 2004 Amendment Act, there would have been considerable scope for 

argument whether the effect on climate change of burning coal which is to be mined by BCL 

and Solid Energy would be sufficiently tangible to engage s 104(1)(a). Relevant to this are two 

considerations: 

(a) BCL and Solid Energy wish to produce coal to meet an existing market. Steel 

manufacturers who are unable to acquire coal from New Zealand will presumably 

obtain coal from other suppliers. So there is scope for doubt at least as to whether 

restricting New Zealand’s coal output would make any appreciable difference to the 

worldwide use of coal. To relate this consideration back to the text of the statute, it may 

be that since steel manufacturers will, whatever happens in New Zealand, burn 

whatever coal is required for their purposes, the emissions of CO2 which result from 

their operations is not properly to be seen as a consequence or effect of the mining of 

coal in New Zealand; and 

(b) In any event, it would be difficult, and probably impossible, to show that the burning of 

coal would have any perceptible effect on climate change. 

[123] The arguments referred to in [122] have both received some acceptance in Australia 

and the argument referred to in [122](b) was addressed in passing in Genesis Power Ltd v 

Greenpeace New Zealand Inc by the Court of Appeal in this way: 

given New Zealand’s comparatively low contribution to worldwide GHG emissions and 

the infinitesimal contribution which any particular project could make, there could be no 

demonstrable linkage between GHG emissions associated with any particular project 

and climate change generally. 

On the other hand, in overseas jurisdictions reasoning along the same lines has not always 

prevailed.  As will become apparent, the [122](b) argument is largely premised on the view that, 

under s 104(1)(a) of the RMA, “effects” are confined to those which would not occur but for the 

activity in question. We do not wish to express a conclusion as to whether this view is correct. 

Rather, what we are interested in — for reasons which will become apparent shortly — is (a) 

how such an issue would likely to have been resolved in New Zealand prior to 2004 and (b) the 

likely associated contemporary perceptions. 

[124] Such resolution would have involved, inter alia, consideration of the s 3 definition of 

“effect” which includes: 
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[a]ny cumulative effect which arises over time or in combination with other effects … . 

Also material would have been the principle that a consent authority must disregard effects that 

already form part of the existing or future environment. 

[125] The concept of cumulative effects was addressed in Environmental Defence Society 

Inc v Taranaki Regional Council, where the Environment Court dealt with a proposal for the 

generation of electricity by burning natural gas which was going to produce 2.6 million tonnes 

of carbon dioxide a year. This was assessed as being approximately one millionth of the total 

annual global emissions. It was conceded that it was not possible “to identify any definable 

effects attributable to [such discharge] from the application site, locally, regionally or globally”. 

The argument that they should be taken into account was that “since all greenhouse gas 

emissions all contribute cumulatively to the same global atmosphere, every small contribution 

makes a difference”. It was this latter argument which prevailed: 

[24] Because of the stable nature of carbon dioxide and the fact that each small 

contribution is spread around the globe to combine and create the greenhouse 

effect, we are satisfied that, while it cannot be measured scientifically, the 

effect of the proposed plant will nevertheless be more than “de minimis” or 

“vanishingly small”. It is just this very situation that section 3(d), which relates 

to cumulative effects, is intended to cover. 

 We note, however, that consent was granted for reasons which included a conclusion that the 

new plant would serve to displace less efficient generating capacity and the 

unreasonableness of the proposed mitigation conditions. 

In apparent response to this section of the majority judgment, Chief Justice Elias reasoned as 

follows: 

[89] “Tangibility” is not a concept derived from the Resource Management Act. It is, 

perhaps, at most an aspect of the remoteness arguments. It is, however, treated by the majority 

as of significance in the reasons why they would exclude effects on climate change. It is 

therefore necessary to make some comment upon it. 

[90] In Environmental Defence Society Inc v Taranaki Regional Council, the Environment 

Court held that, although the contribution of the plant, there proposed, to global climate change 

could not be measured “scientifically”, it could not be ignored as de minimus “[b]ecause of the 

stable nature of carbon dioxide and the fact that each small contribution is spread around the 

globe to combine and create the greenhouse effect”. It expressed the view that: 

It is just this very situation that section 3(d), which relates to cumulative effects, is 

intended to cover. 

[91] I, too, would have thought that contribution to the greenhouse effect is precisely the 

sort of cumulative effect that the definition in s 3 permits to be taken into account under s 

104(1)(a) in requiring the consent authority to “have regard to any actual and potential effects 

on the environment of allowing the activity”. It is suggested by the majority, however that this 

interpretation has been excluded by the decision of the Court of Appeal in Dye v Auckland 

Regional Council (Dye). The majority consider that Dye “would have been seen as reflecting 

the then current legal status quo” in 2004, when the 2004 Amendment Act was enacted. 
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[92] Dye was not referred to by counsel in the argument addressed to us. As the majority 

acknowledges, it arises in a very different context. It concerned an argument that the 

precedential effect of a resource consent to a subdivision meant that further resource consents 

following the precedent were themselves “cumulative” effects or “other effects” which should 

be combined with the effect of the first consent. Not surprisingly, such argument led to a 

decision which is not entirely easy to follow. I think it most unlikely that it would have been at 

the forefront of the minds of those responsible for the enactment of the 2004 Amendment Act, 

which was concerned not with precedent in resource consents but with equipping decision-

makers to respond to climate change and energy efficiency. 

 (emphasis added) 

I include these references because, as touched on above, issues of causation, remoteness 

and relative contribution to the cumulative impact of greenhouse gas emissions will require 

very careful evaluation and assessment in the reformed resource management system ahead, 

if greenhouse gas emission impact assessments are to be come some sort of new normal 

within that system. 

If I may offer a personal view or suggestion in that regard, I think it would be vitally important 

for the proposed National Planning Framework envisaged under the NBEA to itself set a clear 

and well structured framework setting the parameters and methodology for any such impact 

assessments, given the inherently fraught and complex issues involved, as traversed in these 

aspects of the Supreme Court’s judgment in Buller Coal. 

One does wonder whether in fact it might simply be better to assume for certain planning 

purposes that integration of land use, infrastructure and transport is sensible not least for 

climate change mitigation purposes and plan accordingly, rather than requiring forensic 

accounting type assessments that would be prone to inaccuracy and challenge, as well as 

massively complex and resource consuming. 

For its part the Review Panel appeared to be somewhat alive to this practical concern, also 

recording as follows within its Report: 

53. Some of the rationale behind the 2004 amendments that limited the RMA’s role in 

reducing greenhouse gas emissions remains valid. The case for a nationally consistent 

approach to the direct control of greenhouse emissions remains strong, given the 

effects of emissions are not locally specific and most sources of emissions are mobile. 

Moreover, we agree that rules can be a blunt instrument and will not incentivise the 

most efficient behaviour in the same way as an effective price. Finally, it would expend 

unnecessary time and resources for a system to require local authorities, applicants 

and submitters to consider the potential implications for greenhouse gas emissions of 

every application, when most activities have relatively few emissions. 

I return to that point below. 
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REFORMED RESOURCE MANAGEMENT SYSTEM  

The proposed NBEA and Strategic Planning Act would take the more integrated approach 

recommended by the Review Panel, CCC and Minister for Climate Change, several important 

steps further. 

In particular, the NBEA (Exposure Draft) provisions as reported back from the Select 

Committee, include as express outcomes (within the equivalent of the current RMA, Part 2): 

 Climate Change and Natural Hazards 

(c) In relation to climate change and natural hazards,- 

(i) Reduced greenhouse gas emissions, including by low emission urban form and 

increased utilisation of renewable energy; and 

(ii) Increased removal of greenhouse gases from the atmosphere; 

(iii) Reduced risks arising from and better resilience of the environment to, natural hazards 

and the effects of climate change. 

While the machinery or operative provisions of the new NBEA have not yet been released for 

public consumption, the Review Panel’s recommended new s 104 would require that in 

deciding whether to grant or refuse consent to an activity, the consent authority would be 

required to have regard to whether and to what extent the activity would contribute to these 

outcomes (as well as targets and policies in any policy statement or plan).32 

Similarly, and in relation to the Strategic Planning Act, the Review Panel recommended that: 

 Regional spatial strategies should set long-term objectives for urban growth and land use 

change, responding to climate change, and identifying areas inappropriate to develop for 

reasons such as their natural values or importance to Māori.33  

The potential role of spatial planning (as envisaged under the Strategic Planning Act) in terms 

of addressing climate change adaptation is readily self-evident, for example by spatially 

identifying areas where future growth should not be located as subject to natural hazard risks 

that are likely to be exacerbated by climate change, both in terms of severity and frequency. 

The more inchoate or complex task would be in spatial planning with the purpose of minimising 

regional emissions, for example in terms of directing the future location of new housing relative 

to places of work and commerce, and the resultant transportation infrastructure needed to 

serve those activities. 

The Review Panel had this to say about the role of regional spatial strategies in terms of 

climate change mitigation: 

 
32 Page 282 of the Review Panel’s Report. 
33 Page 155 of the Review Panel’s Report. 
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74. For mitigation, regional spatial strategies will be informed by emissions reduction 

budgets set under the CCRA so that long-term decision-making about land use and 

infrastructure is aligned with goals to reduce greenhouse gas emissions. In particular, 

this includes the need to ensure future transport and energy infrastructure supports the 

country’s transition to a low-carbon economy. This might be through identification of 

new sites for renewable energy generation, such as wind turbines. It might also be 

through planning for future transport infrastructure (roading, rail and ports, among other 

things) that will enable the efficient flow of people and goods in ways that are consistent 

with emissions reduction goals.  

75. The value of our proposal for regional spatial strategies is to provide a platform for 

central and local government and mana whenua to reach agreement on these issues 

in a way that integrates competing priorities, including climate change mitigation, urban 

development, regional development and other environmental goals. Regional spatial 

strategies will then inform detailed planning for land use and infrastructure in our 

proposed Natural and Built Environments Act, under the LGA, and through central 

government budget processes.34 

What will remain to be seen under the reformed resource management system, and indeed 

presents a formidable challenge for the reforms in terms of integration with the Zero Carbon 

Act aspirations, is whether the new system can deliver on the scale and pace of climate 

change mitigation required to meet the 2050 Target, and at the same time remain true to the 

very apparent ‘environmental limits’ or ‘bottom line’ approach of the NBEA, particularly with 

respect to the protection of natural resources of significant biodiversity value.   

I now turn to that topic specifically. 

Limits v Outcomes – Climate Change and Biodiversity Imperatives 

In my view, it is no overstatement to suggest that the NBEA, at least in its present and apparent 

form, sets up the potential for a head-on clash between the ‘bottom line’ environmental limits 

approach inherent to the new legislation, and the proposed outcomes in relation to climate 

change mitigation, and certainly if greenhouse gas emissions are to be reduced within 

Aotearoa to the extent required by the CCC’s proposed emissions budgets and Demonstration 

Path, towards meeting the 2050 Target. 

Consider the following proposed provisions of that legislation as reported back by the Select 

Committee: 

 5. Purpose of this Act 

  (2) To achieve the purpose of the Act, - 

   (a) Use of the environment must comply with the environmental limits; 

 
34 Chapter 6, page 184 of the Report. 
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(b) Environmental outcomes for the benefit of the environment must be 

promoted. 

 12A Purpose of Environmental Limits 

(2) All persons using, protecting, or enhancing the environment must comply with 

environmental limits … 

Again, while we do not have the benefit of the drafting of the operative provisions of the new 

NBEA, the Review Panel’s recommended s 104 (equivalent) adopts the following wording: 

 (3) The consent authority must not grant a resource consent –  

  (a) That is contrary to – 

   (i) An environmental limit35 

There can be no doubt that the ‘limits are limits’ approach as evident in these proposed or 

likely provisions, is a direct reflection of the more recent jurisprudence that has emerged under 

the RMA, post the Supreme Court’s decision in Environmental Defence Society v King 

Salmon. 

The inherent structural challenge presented in codifying King Salmon under the NBEA, is that 

given the pace and scale of new renewable electricity generation needed to meet the 2050 

Target of the Zero Carbon Act, it is simply unavoidable or inevitable that meaningful 

environmental limits would need to be breached in the result. 

It is virtually inconceivable that any large scale renewable electricity generation project could 

be advanced without affecting some ecological resource of biodiversity value, whether it be a 

stream or river, natural landscape, indigenous faunal species (such as native bats or migrating 

coastal birds), or indeed areas of indigenous vegetation (significant natural areas). 

Put another way, if it is difficult (or even unachievable) to consent large scale electricity 

generation projects under the RMA in a post King Salmon paradigm (set through case law, 

applying the terms of a planning instrument or delegated legislation36) what hope for that 

prospect under the NBEA, which would expressly codify and indeed “double down” on that 

approach within the statute itself ? 

Again, consider the extracts of the CCC’s Report referred to above and whereby it would be 

necessary to build generation greater than New Zealand’s largest windfarm, every year from 

the late 2020s. 

Consider also the fate of recent infrastructure planning and consenting proposals, post King 

Salmon under RMA, in a range of leading and recent cases: 

 
35 Page 282 of the Report. 
36 The New Zealand Coastal Policy Statement 2010. 
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 Royal Forest & Bird Protection Society v Bay of Plenty Regional Council [2017] NZHC 

3080 (dealing with the Bay of Plenty Regional Coastal Plan as applying to regionally 

significant infrastructure, including ports in areas of outstanding natural character and 

landscape). 

 Environmental Defence Society v Otago Regional Council [2019] NZHC 2278 (dealing with 

the proposed Otago Regional Policy Statement in relation to Port Chalmers). 

 Royal Forest & Bird Protection Society v New Zealand Transport Agency [2021] NZHC 

390 (dealing with the East West Link Four Lane Arterial in Onehunga/Penrose). 

 Tauranga Environmental Protection Society v Transpower New Zealand Limited [2021] 

NZHC 1201 (dealing with a proposed upgrade to an electricity transmission line crossing 

the Tauranga harbour). 

It is noted that in three out of these four cases, the protective or bottom line elements of the 

relevant planning instruments including the New Zealand Coastal Policy Statement (NZCPS) 

were found to prevail over more enabling NZCPS provisions, and indeed those of the National 

Policy Statement on Electricity Transmission (NPS-ET), regardless of the regional significance 

of the infrastructure assets concerned. 

The approach of giving preference to the protective RMA provisions over more enabling policy 

was even more starkly revealed in an Environment Court decision involving a single 

community wind turbine.37  In that case and in the absence of express direction under the 

NPS-REG that the benefits of renewable generation should prevail, the Court gave greater 

weight to amenity considerations, and consent for the turbine was refused. 

A similar outcome occurred (and approach was applied by the Court) regarding provision for 

renewable generation infrastructure within the Horizons One Plan.38 

The question arising for future implementation of the NBEA is whether and to what extent (or 

how and in what manner?) conflict between environmental limits set to protect natural 

resources including air, water and indigenous biodiversity, would or could be reconciled with 

outcomes for reductions in greenhouse gas emissions, through electrification of the economy. 

The NBEA provisions appear to contemplate that the National Planning Framework would 

have a purpose of helping to resolve conflicts between or among environmental outcomes.39 

However, there is no equivalent provision for the planning framework to contain pathways for 

reconciling conflicts between limits and outcomes. 

 
37 Blueskin Energy v Dunedin City Council [2017] NZ EnvC 150. 
38 Day v Manawatu-Wanganui Regional Council [2012] NZ EnvC 182. 
39 Exposure Draft, section 10 (b), as reported back by the Select Committee. 
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Part of the difficulty with the system as it stands is that the more enabling national policy 

instruments (such as NPS-REG and NPS-ET) are not as directive as the NZCPS protective 

provisions. 

It would be essential that the National Planning Framework under the NBEA employs strong 

directive language in order to promote the proposed climate change mitigation outcomes, if 

there is to be any realistic prospect of the scale and pace of new generation assets required 

to meet the 2050 Target, in fact being approved or consented. 

The signalled revision of the NPS-REG in the Minister’s report as referred to above (assumed, 

as a transitional measure) is also important in that context. 

Land Use Planning – Urban Development 

Equally important, as also reflected in the extracts of the Review Panel, CCC and Minister of 

Climate Change reports referred to above, is a need for carefully integrated land use and 

infrastructure planning, particularly in relation to transport emissions. 

Anyone familiar with the Auckland Unitary Plan would recognise that it sets up a deliberate 

hierarchy of centres with greater intensification provided for along transport routes, for 

example under the Terrace Housing and Apartment Building Zone provided for around the 

main urban and commercial centres of Auckland, and public transport resources. 

The Regional Policy Statement (RPS) provisions of the Unitary Plan expressly aim to reinforce 

a hierarchy of centres and corridors40 enabling higher residential intensification in and around 

centres and identified corridors and close to public transport facilities.  

That said, you will search for the words “climate change” in vain within this part of the Unitary 

Plan, or indeed in the following RPS chapter dealing with transportation and infrastructure 

specifically. 

It may be that care was taken to avoid any pitfalls inherent in sheeting this form of urban 

planning solely to a climate change rather than broader pretext, consistent with the High Court 

and Supreme Court reasoning in the Buller Coal cases referred to above, ie so as to act 

“independently of climate change concerns”.41  

Alternatively, these provisions may just reflect the ‘common sense’ logic behind the planning 

rationale, without cause or need for highly complex greenhouse gas emission impact 

assessments to support planning provisions serving this purpose.  

This common sense approach is also inherent within the current National Policy Statement on 

Urban Development 2020 (NPS-UD), with Objective 3 of that instrument stating as follows: 

 
40 Objective B2.3.1 of the Unitary Plan. 
41 In light of the exclusionary provisions of the RMA introduced in 2004, as addressed earlier in this 
paper. 
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 Objective 3: 

 Regional policy statements and District Plans enable more people to live in, and more 

businesses and community services to be located in, areas of an urban environment in which 

one or more of the following apply: 

(a) The area is in or near a centre zone or other area with many employment opportunities. 

(b) The area is well-serviced by existing or planned public transport. 

(c) There is high demand for housing or for business land in the area, relative to other areas 

within the urban environment. 

Notably, however, the NPS-UD contains the following express reference to a climate change 

pretext for the planning approach adopted: 

 Objective 8: 

New Zealand’s Urban Environments: 

(a) Support reductions in greenhouse gas emissions; and 

(b) Are resilient to the current and future effects of climate change. 

In stark contrast with that approach, the Resource Management (Enabling Housing Supply 

and Other Matters) Amendment Act 2021 would appear to promote potential for substantial 

urban expansion (with no minimum lot sizes and up to three dwellings per site) across all of 

urban Auckland (and indeed across all of our major cities), regardless of how well integrated 

that intensification would be with (or supported by) public transport infrastructure. 

With respect to Parliament in that regard, this approach appears to be the very antithesis of 

the common sense and indeed essential integration of land use planning, infrastructure and 

transport provision envisaged by the Review Panel, the CCC and the Minister of Climate 

Change, as clearly evident from the respective Report extracts set out above. 

It can only be hoped that the inherent conflicts between the direction of travel under the Zero 

Carbon Act, and the two elements of our proposed reformed resource management system 

just traversed (electrification in the face of limits, integrated land use planning), will be 

acknowledged and resolved over the immediate years ahead; ‘grasping the nettle’ rather than 

‘kicking the can down the road’ for a future Board of Inquiry or consent and planning authorities 

to grapple with, on implementation of that new legislation. 

Agricultural Emissions 

A feature unique to New Zealand in a global context, is that rather than transport or industry 

dominating the concern, emissions from agriculture make up 48% of our gross greenhouse 

gas emissions. 
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Within that, agriculture accounts for 91% of biogenic methane emissions and 19% of long-

lived gases,42 with the former being the subject of its own specific Target within the Zero 

Carbon Act as referred to earlier in this paper (i.e., to be reduced between 24% and 47% 

below 2017 levels by 2050, and 10% below 2017 levels by 2030). 

While representing the “lions share” of the problem, from a resource management system 

perspective, the intended response and implications for planning and decision making 

generally are arguably more straight forward, than for either transport and land use planning 

or energy and industrial process heat. 

According to the CCC, emissions pricing should be a key part of the overall policy package to 

reduce agricultural emissions, allowing farmers to choose best how to reduce their emissions 

based on the characteristics of their specific farm circumstances and business.43 

That said, regulatory intervention including through the resource management system is also 

recommended.44 

Rather than being directly incorporated within the Emissions Trading Scheme as it stands, 

there is a “bespoke” policy framework instrument currently in force for agricultural emissions 

which is directly referenced in Schedule 5 to the Climate Change Response Act. 

Schedule 5 records a number of milestones set within the He Waka Eke Noa programme, 

including whereby: 

 By 31 December 2022, there is in place a documented annual total of on-farm greenhouse 

gas emissions through accepted methods and definitions. 

 A system for farm level accounting and reporting of greenhouse gas emissions at farm 

level is in use by all farms by 1 January 2025. 

 All farms would have a written plan in place to measure and manage their greenhouse gas 

emissions by 1 January 2025. 

As the CCC records, to reduce emissions across the sector, farmers firstly need to know what 

their emissions actually are.  Thereafter, the basic model is one whereby agriculture emissions 

can be reduced through making changes to on-farm management practices (alongside some 

land use change, eg conversions to horticulture and forestry). 

The CCC Report explains that biogenic methane emissions are largely a function of the 

amount and type of feed a ruminant animal eats, with reductions in methane emissions 

 
42 CCC Report, page 304. 
43 Page 308 of the CCC Report. 
44 Page 304 of the CCC Report. 
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therefore being reliant on management practices that reduce the total amount of feed 

consumed.45 

The Report notes that more efficient herds and flocks use less feed for maintenance (keeping 

animals alive and healthy), with a greater proportion of feed being used for production (milk, 

meat and wool) such that reductions in feed consumed across the farm system do not 

necessarily reduce overall production. 

The concept of “co-benefits” is also referenced whereby on-farm changes that reduce 

emissions, including adjusting stocking rates, managing supplementary feed and nitrogen 

inputs for emissions efficiency, would corelate well with actions that farmers need to take to 

address freshwater quality impacts. 

This might include shifting to systems that are less intensive, converting to organic practices 

and avoiding or reducing the use of synthetic nitrogen fertilisers.  More broadly what is known 

as “regenerative farming systems” may gain traction, again with co-benefits for both freshwater 

management and greenhouse gas emissions in turn. 

The Report further notes that management practices reducing biogenic methane would also 

contribute to reductions in nitrous oxide emissions which are largely related to the amount of 

nitrogen added to the land through urine, dung and fertiliser. 

Finally, the CCC report notes that agricultural activities could still be brought within the 

Emissions Trading Scheme if insufficient progress is made on completion of the milestones 

and programme envisaged by He Wake Eke Noa.46 

In an earlier report, the Productivity Commission similarly heralded the “co-benefits” for water 

quality enhancement, of farm management practices which could play a significant role in 

reducing agricultural emissions, for example: 

 Reducing stocking rates. 

 Reducing nitrogen inputs; and 

 Other farm practices such as milking once a day and using stand-off pads.  

(Productivity Commission report – Low-emissions Economy (August 2018)). 

The CCC report references a biological emissions reference group study which found that a 

variety of mitigation options already exist across the sector which could collectively reduce 

biological emissions by 5% to 10%, without necessarily reducing on-farm profitability.47 

 
45 Page 305 of the CCC Report. 
46 Page 309 of the CCC Report. 
47 Page 306 of the CCC Report. 
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The CCC’s demonstration path assumes practice changes which enable total dairy cattle 

numbers to be reduced to 13% below 2019 levels, while maintaining roughly the same milk 

production as under the “current policy reference” applied by the Commission, i.e. whereby 

total dairy cattle numbers would fall by 8% from 2019 by 2030, while milk solids production 

drops by 4%. 

Sheep and beef animal numbers would also fall by 13% from 2019 levels, with the CCC report 

recording that through these changes, agricultural methane emissions would be reduced by 

almost 11% below 2017 levels by 2030 (as required by the Zero Carbon Act).48 

The short point to note for the purpose of this paper being that the principal regulatory 

instrument applied under our resource management system for the most significant 

contributing activity to greenhouse gas emissions in the country, would be farm environmental 

management plans. 

These are increasingly being required by regional planning instruments, and would become 

mandatory (in the form of freshwater farm plans) for all farms greater than 20 hectares in size 

under the Resource Management Amendment Act 2020. 

CLIMATE ADAPTATION ACT 

The third leg of the Review Panel’s trifecta involves a proposed Managed Retreat and Climate 

Change Adaptation Act dealing with what the Panel describes as follows, by way of problem 

statement: 

 Many complex matters need to be addressed in cases of managed retreat.  These include 

issues relating to funding, land acquisition, compensation, liability and insurance, both for 

landowners and local authorities.  There is also a need to consider the obligations on Local 

Government to maintain infrastructure services in areas under threat.49 

The challenges inherent with managed retreat go well beyond the (in and of itself fraught) 

issue of regulation extinguishing existing uses, including authorisations for long established 

subdivision and housing in areas that we now know will, within foreseeable timeframes, be 

subject to a range of coastal hazards exacerbated by climate change, including storm surge, 

inundation and coastal erosion. 

Given the multifaceted nature and range of considerations at stake including issues of funding, 

compensation and likely land acquisition, targeted legislation dedicated to managed retreat 

would seem both necessary and (with respect) sensible. 

The key issues that this legislation would tackle as envisaged by the Review Panel include: 

 
48 Page 117 of the CCC Report. 
49 Chapter 6 of the Report, Page 187.  
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 A fund to support climate change adaptation and reducing risks from natural hazards 

including principles for cost minimisation and burden sharing, and cost sharing 

arrangements. 

 Power under the NBEA to modify existing land uses and consented activities. 

 Power to acquire land with potential compensation determined through specified principles 

rather than market valuation. 

 Power to use taxes, subsidies or other economic instruments to incentivise changes in 

land and resource use. 

 Impacts on insurance arrangements for landowners and local authorities. 

 Liability issues for local authorities. 

There have been quite a number of cases before the Environment Court over the past two 

decades dealing with the issue of exactly how “cautious” local authorities should be in “holding 

the line”  in the face of proposed new subdivisions and residential developments in areas 

potentially subject to coastal hazards.50 Policy 25 of the NZCPS  is now  firmly directive in that 

regard, namely that such hazards should not be exacerbated by planning decisions of that 

kind, stating as follows: 

 In areas potentially affected by coastal hazards over at least the next 100 years: 

(a) Avoid increasing the risk of social, environmental and economic harm from coastal hazards; 

(b) Avoid redevelopment, or change in land use, that would increase the risk of effects from 

coastal hazards. 

Policy 24 requires identification of areas in the coastal environment that are potentially affected 

by coastal hazards over a 100 year timeframe, having regard to the effects of climate change 

on physical drivers and processes that cause coastal change, including the cumulative effects 

of sea level rise, storm surge and wave height under storm conditions. 

As noted above, the more complex challenge is that of reversing the mistakes of the past. 

In Hawke’s Bay, a ground-breaking even world leading strategic approach has been 

progressed through what is known as the Clifton-Tāngōio Coastal Hazards Strategy which 

was generated following extensive planning and expert engineering input, along with 

community and stakeholder engagement for each of various specific areas (or ‘cells’) of 

coastline falling within the Project scope. 

The “easy part” was in fact procuring agreement between the local authorities and affected 

community as to which of “defend and protect” versus “managed retreat” strategies should be 

 
50 Refer for example Buckley v South Wairarapa District Council (W004/08), Gallagher v Tasman District 
Council [2014] NZ EnvC 45. 
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preferred, the specific engineering solutions involved, and thresholds or triggers for their 

activation. 

Where the strategy has struggled to gain traction, has been over the question of local authority 

responsibility, and in particular funding implementation of the Strategy, with the question of 

“who pays” being particularly fraught applying the “benefits and burdens” tests of s 101 of the 

Local Government Act 2002. 

A proposal to levy just 3% (by way of targeted rates) of the costs of constructing a modest 

revetment wall at Westshore  alone attracted something in the nature of an outcry, by the 

protected residents who would benefit most from it. 

For its sins, the Hawke’s Bay Regional Council has assumed primary responsibility for 

implementation of the Strategy, including making all future decisions over which projects will 

be progressed in line with the recommendations of the Strategy, by when, and securing both 

RMA approvals and funding for those projects through rates (both targeted and general). 

CONCLUSION 

There is obviously a great deal of water to flow under the bridge and indeed across the river 

(Rubicon?) towards the 2050 Target.  The challenge faced in my respectful opinion is one that 

requires a ‘pull every lever’ and ‘use every tool in the box’ strategy which is comprehensive 

and integrated. 

There are positive signals within the Reports referred to in this paper that such an integrated 

and comprehensive approach is intended and within our potential capacity to both 

comprehend and deliver.  On the other hand, there are undeniable tensions within the 

resource management system as it stands, particularly as between aspirations for biodiversity 

protection and climate change mitigation, provision of housing and integrated land use 

planning.  If we are ultimately to arrive at the essential destination, a choice will need to be 

made between the competing priorities, backed by decisive and bold decision making. 

Martin Williams 

Barrister, Shakespeare Chambers 

March 2022 


