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INTRODUCTION

Both the Environment Court and High Court have recently 
considered whether the “natural wetland” provisions 
of the Resource Management (National Environmental 
Standards for Freshwater) Regulations 2020 (NES) apply 
to wetlands within the Coastal Marine Area (CMA). The 
Environment Court held that the NES only applies to areas 
of the CMA upstream of the river mouth, not the broader 
CMA. However, the High Court on appeal quashed those 
declarations and held that the NES does apply to natural 
wetlands in the CMA.

These contrasting decisions have resulted, in our opinion, 
primarily from a lack of cohesion across the various 
provisions that are used to define wetlands. These provisions 
are spread across the NES, the associated National Policy 
Statement on Freshwater Management 2020 (NPS) and the 
Resource Management Act 1991 (RMA). While there is no 
issue in principle with such an approach, unfortunately in 
this circumstance the provisions do not integrate as clearly 
as they could have. This has caused practical difficulties 
in implementing the NES and consequently, achieving its 
anticipated outcomes. 

Through examining the High Court decision in greater 
detail, this article seeks to explore the relevant definitions, 
articulate the current legal position as determined by the 
High Court, and consider practical issues arising from the 
NES natural wetland provisions as they currently stand.

THE PROBLEM WITH NATURAL WETLANDS – A 
DEFINITIONAL ISSUE

Since the NES came into force, various issues have arisen 

with implementing its provisions, in particular those relating 
to wetlands. In that regard, two of the key concerns have 
been as follows:

(a) The definition of “natural wetland” has captured areas 
which the NES and NPS were not intended to apply 
to, while excluding some areas that should properly be 
considered wetlands, with significant implications for 
several urban development proposals; and

(b) An issue has arisen as to whether the NES applies to 
wetlands in the CMA.

The first of those issues is being addressed by way of a 
current review of the NES and NPS, which is considering 
amending the relevant part of the “natural wetland” 
definition. Given the complexities involved and space 
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constraints, we do not address it further in this article (but 
it may be the subject of a separate article).

As noted, the second issue also relates to the relevant 
definitions and arose in the context of resolving appeals on 
the proposed Northland Regional Plan (PRP). It has been 
resolved (at least for now) by the High Court’s decision in 
Minister of Conservation v Mangawhai Harbour Restoration 
Society Inc [2021] NZHC 3113 (Mangawhai). That decision 
focuses on the scope of the NES and articulates the 
rationale behind the difference in the definitions, with 
reference to the purpose of each statutory instrument and 
the scope of their application.

We therefore begin by briefly reviewing the relevant 
regulatory instruments, before considering the High 
Court’s decision and implications from that in more detail. 

REGULATORY OVERVIEW

National Environmental Standards for Freshwater

The NES came into force in September 2020 and regulates 
activities that pose risks to the health of freshwater and 
freshwater ecosystems, including wetlands. The regulations 
were promulgated under s 43 of the RMA, which gives the 
Governor General broad power to make regulations known 
as environmental standards for water quality, level and flow.

The NES was enacted in order to protect freshwater from 
the effects of direct users. It imposes resource consent 
requirements (and other measures) for activities that could 
result in the loss of extent and values of natural wetlands. 
To this end, it prescribes activity statuses and detailed 
conditions for various potentially damaging activities in 
and around wetlands. Indeed, it prohibits some activities 
that cause complete or partial damage to all or part of a 
natural wetland. A regional rule or resource consent may be 
more stringent than the NES, but the NES will supersede 
more lenient (permissive) rules in regional plans. 

As identified above, the key definition in the NES is: 

natural wetland has the meaning given to it in 
the National Policy Statement for Freshwater 
Management.

National Policy Statement for Freshwater 
Management

Like the NES, the NPS came into force in September 2020. 
However, rather than dealing with direct users, the NPS 
provides local authorities with updated direction on how 
they should manage freshwater under the RMA. It requires:

(a) Regional plans to be amended to include an overarching 
policy to avoid any further loss of the extent of natural 
inland wetlands, protect their values and promote their 
restoration; 

(b) Relevant resource consents to be assessed by applying 
an effects management hierarchy and have specific 
conditions imposed on them, if granted; and

(c) Regional councils to map existing wetlands. 

The NPS also requires regional councils to have regard 
to the “Wetland Delineation Protocols” (WDP). These 
provide a robust method for delineating wetlands in cases 
of uncertainty or dispute about the existence or extent of 
a natural wetland.

The key definition in the NPS is (at 23):

Natural wetland means a wetland (as defined in 
the Act [RMA]) that is not: 

(a) a wetland constructed by artificial means 
(unless it was constructed to offset impacts 
on, or restore, an existing or former natural 
wetland); or 

(b) a geothermal wetland; or 

(c) any area of improved pasture that, at the 
commencement date, is dominated by (that 
is more than 50% of) exotic pasture species 
and is subject to temporary rain-derived water 
pooling.

However, the NPS also has the following definition for 
“natural inland wetland” (at 23):

Natural inland wetland means a natural wetland 
that is not in the coastal marine area.

Definitions in the Resource Management Act 1991

Both the NES and NPS rely on the RMA definition of 
wetland (s 2(1)), which is:
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wetland includes permanently or intermittently 
wet areas, shallow  water,  and land water 
margins that support a natural ecosystem of plants 
and animals that are adapted to wet conditions 

This definition is adopted for the purposes of the NPS and 
includes a wetland located within the CMA.

Summary of definitions

As we have outlined, the NES relies on the definition of 
“natural wetland” in the NPS, which in turn relies on the 
definition of “wetland” (which includes wetlands in the 
CMA) from the RMA. However, the NPS also includes a 
separate definition of “natural inland wetland”, which 
excludes wetlands within the CMA. This creates a distinction 
between the scope of the two statutory instruments, despite 
both the NPS and NES being introduced simultaneously as 
a “freshwater package”. 

In short, the natural wetland provisions in the NES were 
always intended to apply to wetlands in the CMA. However 
the NES relies on a definition of “natural wetland” from 
a document (the NPS) which was not intended to apply 
to wetlands in the CMA. This has inevitably created 
confusion as to the scope of the NES and in turn, the need 
for litigation. We accordingly now turn to address how 
the Environment Court and High Court respectively, have 
approached this issue. 

RECENT LITIGATION 

Environment Court – Bay of Islands Maritime Park 
v Northland Regional Council

The Bay of Islands Maritime Park v Northland Regional 
Council [2021] NZEnvC 6 (Bay of Islands) case arose in the 
context of hearings on relevant chapters of the PRP. The 
Court considered the implications of the NES specifically 
relating to mangrove removal and setbacks from wetlands. 
This was the Court’s first opportunity to consider whether 
the NES applies to wetlands in the CMA. 

The Court found that the NES applies to the CMA only to 
the extent that the regulations cover the area of the CMA 
upstream of the “river mouth” as defined in the RMA. In 
particular, it does not apply to the general CMA, open 
oceans, estuaries, bays and other areas not falling within 
the definition of “river or connected area” (at [60]).

In coming to this conclusion, the Court considered an 

affidavit filed by Dr Phillipe Gerbeux (at [8]-[9]), which was 
accepted by the Court and all parties. Dr Gerbeux opined 
that “natural wetlands” include those in freshwater, those 
in freshwater areas subject to varying degrees of saline 
intrusion and those within the CMA itself. Essentially, it was 
made clear that any area supporting vegetation that can be 
fully or partially covered by water is a wetland. However, Mr 
Gerbeux left open the question regarding whether areas in 
the CMA that are permanently or often underwater also 
constitute wetlands. 

The Court also noted that the CMA is defined in the RMA 
to include not only the sea itself but also that part of a 
river either a distance five times the width of the mouth 
of the river or one kilometre upstream of the river mouth, 
whichever is the lesser. It also includes the foreshore, 
seabed, coastal water and airspace (at [38]). 

Having considered those (and other) factors, the Court 
based its findings on its view that if the NES had effect 
within the CMA (at [61]):

(a) There would be significant consequences on issues 
relating to marine areas and under the Fisheries Act 
1996, given the broad definition of CMA provided in 
the RMA;

(b) Freshwater planning instruments prepared under s 80A 
would not integrate directly with the area covered by 
regional plans. This could lead to issues as to how these 
would be implemented and enforced; and

(c) Given the number of wetlands in the CMA, particularly 
in the Northland Region, this would be a significant 
imposition for management of much of the coastline. 

The Court further noted that the NES did not clearly 
indicate an intent to control areas in the CMA. While there 
was clearly an extension in respect of “rivers or connected 
areas”, the Court considered that this could be used as a 
demarcation point (at [61]). The Court was clear that if the 
NES (which relates to freshwater) was intended to apply to 
all areas including the CMA, then that should have been 
explicitly stated. 

Following the Court’s declaration, the position was 
therefore that the NES only had regulatory effect upstream 
of the river mouth. Below this point, natural wetlands 
included as part of the CMA were instead regulated by the 
New Zealand Coastal Policy Statement 2010 (NZCPS) and 
other relevant documents. 
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High Court – the Mangawhai decision

The Minister of Conservation and the Royal Forest 
and Bird Protection Society separately appealed the 
Environment Court’s decision to the High Court, with their 
appeals subsequently being consolidated in Minister of 
Conservation v Mangawhai Harbour Restoration Society 
Inc [2021] NZHC 3113 (Mangawhai). The appellants sought 
that the three declarations made by the Environment Court 
be set aside.

The key issue on appeal was the scope of the NES, and 
whether the standards applied to “natural wetlands” within 
the entirety of the CMA, rather than being limited to that 
part of the CMA upstream of any river mouth (at [49]).

The Court again traversed all the relevant definitions, 
including those of “water”, “coastal water”, and “CMA” (at 
[60]). It noted that under the RMA, a wetland includes areas 
that are wet (permanently or intermittently) from seawater, 
shallow seawater and land seawater margins. It further 
noted that any such wetland that was on the seaward side 
of the line of mean high water springs (or alternative line in 
a river) is within the CMA (at [61]). Additionally, the Court 
states (at [65]): 

So, having taken the trouble to exclude some 
types of wetlands, the drafters of the Freshwater 
Standards did not exclude wetlands in the CMA. 
This strongly supports a meaning of “natural 
wetland” in the Freshwater Standards as any 
wetland (other than one of three excluded types), 
whether in or outside the CMA.

The key finding in relation to the chain of relevant 
definitions outlined above, is that the NES does not adopt 
the narrow NPS definition of “natural inland wetland”. 
Rather, it adopts a definition which (through relying on the 
RMA definition of wetland), includes wetlands within the 
CMA. Had the drafters of the NES wished to exclude from 
“natural wetlands” any wetland located in the CMA, they 
could have:

(a) Used the term “natural inland wetland” from the NPS; 
or

(b) Provided a further exception to the definition of 
“natural wetland” (in addition to the three exclusions 
the definition already includes), to specifically exclude 
wetlands located in the CMA (at [66-67]).

While the Court accepted that the RMA draws some 
distinctions between freshwater management and coastal 
water management, it held that the RMA does not 
mandate that such distinctions be reflected in national 
environmental standards. It further held that while the NPS 
applies to freshwater, and to receiving environments to the 
extent that they are affected by freshwater, there is nothing 
in the NES to indicate that is it only implementing the NPS 
(and not, for example, also implementing the NZCPS). Nor 
does the NES provide that it only “follows” or “gives effect 
to” the NPS. Rather, the NES sits alongside the NPS as 
part of the national direction for resource management (at 
[102]). In ascertaining the purpose of the NES, the Court 
accordingly found it was clear that (despite its title!), the 
NES was intended to regulate more than freshwater (at 
[106]). 

Finally, the Court considered whether a determination 
that the NES applies to wetlands within the CMA would 
result in unintended consequences or practical absurdity. 
The Court did not consider this would be the case, noting 
in particular that its findings did not mean that the entire 
CMA constitutes a wetland and is therefore subject to the 
NES (at [116]).

Ultimately, the High Court quashed the Environment 
Court’s declarations and issued new declarations. The 
Court declared that the NES applies to natural wetlands 
in the CMA, and that the Environment Court should 
accordingly consider the PRP in light of the NES (at [125] 
and [134]). We note that this High Court decision has not 
been appealed.

Summary - Current legal position

In summary, the High Court decision confirms that the 
current legal position on the spatial scope of the NES is 
that the freshwater standards do apply to wetlands that are 
within the CMA (at [125(a)]). 

There is therefore a distinction between the scope of the 
NES, which applies to the CMA, and the NPS, which does 
not. The reason for this distinction is that the scope of the 
NPS is limited to terrestrial areas and freshwater, as the 
policy context for the CMA and coastal water is already 
set by the NZCPS (at [106(b)]). However, it was intended 
that the NES would have a broader scope, covering both 
terrestrial and CMA areas (at [106(a)]). Unfortunately, it 
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appears this intention has got somewhat obscured by both 
documents being introduced as a “freshwater package”, 
with the stated objective of protecting and regulating 
freshwater. 

For completeness, we note the recent decision of 
Federated Farmers of New Zealand v Northland Regional 
Council [2022] NZEnvC 16 (Federated Farmers). This was 
issued on 11 February and concerned appeals on the 
stock exclusion provisions of the PRP(at [1]). The Court 
acknowledged the changing legal background during the 
course of the proceeding, with the NES and NPS being 
introduced as the matter was being heard (at [4]). 

The Court addressed the various definitions of wetlands (at 
[135]), including the definition of wetland contained in the 
Stock Exclusion Regulations 2020 (at [137]). In doing so, 
the Court recognised the High Court Mangawhai decision 
on wetlands in the CMA (at [140]). 

A relevant issue in this proceeding was the size threshold 
for natural wetlands from which stock should be excluded 
(at [65(b)]), as all parties agreed that fencing of wetlands at 
or above 2,000m2 was insufficient (at [85]). The Court that 
the PRP provision of the minimum area for natural wetlands 
to be fenced for stock exclusion purposes should be 500m2 
(at [98]).  

PRACTICAL IMPLICATIONS

The High Court has helpfully clarified the spatial scope 
of the application of the NES. However, the Court’s 
decision will have a range of implications and there remain 
challenges in applying these provisions “on the ground”.

For example, the first issue is that regional councils 
must now apply their regional coastal plans (and assess 
consenting requirements for relevant activities in the CMA) 
in accordance with the constraints from the NES. Most 
obviously, this means it would be advisable for regional 
councils to review any relevant consents that were granted 
for activities in the CMA since the NES came into force and 
ensure these were appropriately assessed and processed. 

This in turn gives rise to the real practical difficulty of 
determining the extent of any particular wetland within 
the CMA – particularly its seaward boundary. As noted, 
there have already been significant issues with trying to 
appropriately define and then identify terrestrial wetlands. 
Such issues are only compounded within the CMA, 
where water depths can make identifying the extent of 

seabed vegetation (and therefore the wetland) even more 
challenging. 

Further, while the NPS requires regional councils to identify 
and map every natural inland wetland in its region within 10 
years of the NPS coming into force, there is no equivalent 
requirement for wetlands within the CMA. So, there is 
currently no direction (or even intention) for this issue to be 
addressed, even in the medium term. 

We also note that the Ministry of the Environment (MfE) 
has produced the WDP, which provides a robust national 
methodology for assessing and delineating the extent of 
wetlands to enable implementation of the NPS (Ministry 
for the Environment, Wetland Delineation Protocols 
(WDP), August 2020). Interestingly, however, the WDP 
protocols have not been tested to delineate wetlands 
that are in, or extend into, the CMA - likely because the 
NPS does not apply to freshwater in the CMA (Ministry for 
the Environment, Defining ‘natural wetlands’ and ‘natural 
inland wetlands’, 2021 - NB: this document has not been 
updated since the release of the High Court decision in 
Mangawhai [2021] NZHC 3113). The MfE has therefore to 
date provided no guidance on delineating the extent of a 
wetland in the CMA, despite making it clear that it always 
intended that the NES should apply to such features.

A second issue (which was identified in both the Bay 
of Islands and Mangawhai decisions) is the potential 
implications for the new freshwater planning process in 
accordance with s 80A of the RMA, which was introduced 
by the Resource Management Amendment Act 2020. In 
particular, a concern was raised that if the NES applies to 
wetlands within the CMA, all regional coastal plans would 
then be considered “freshwater planning instruments” 
which must go through the freshwater planning process 
(rather than the normal plan making process under sch 1 
of the RMA). However, the High Court has clarified that 
this is not the case. Despite its findings regarding the 
scope of the NES, the High Court held that s 80A is clear: a 
proposed regional coastal plan is not a freshwater planning 
instrument, so does not need to go through the freshwater 
planning process (at [115]). 

A third consequence of the Mangawhai decision is that it 
will inevitably constrain some activities that have routinely 
been undertaken in and around coastal wetlands. Part 3 of 
the NES imposes stricter activity statuses for activities such 
as vegetation clearance or land disturbance within and in 
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proximity to natural wetlands, which we now know include 
those within the CMA.

In particular, the NES makes it a prohibited activity to 
undertake earthworks within a natural wetland, or to 
take, use, dam, divert or discharge water within a natural 
wetland, if that activity may result in complete or partial 
drainage of a natural wetland (NES, cl 53). This may create 
practical implications for farmers or owners of coastal 
land who have previously been able to undertake certain 
restoration or maintenance work, or manage water in a 
manner consistent with the relevant regional plan, who may 
now find such activities are precluded (or at least subject to 
much more stringent controls) under the NES. 

Finally, the practical effect of the Mangawhai case can 
be seen in the Federated Farmers Environment Court 
decision. As noted, the Court determined that the PRP 
should require wetland areas of 500m2 or more to be 
fenced for stock exclusion purposes, significantly reducing 
this from the originally proposed minimum threshold 
of 2,000m2 (at [98]). And as a result of the Mangawhai 
decision, this provision will now also apply to natural 
wetlands of 500m2 and above that are within the CMA. This 
will create additional costs and work for farmers, despite 
the fact the Environment Court recognised that fencing of 
smaller wetlands may create significant economic impacts 
(at [98(c)] and [98(e)]).
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