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Milford Sound Piotahitahi is one of the oldest and 
leading tourism experiences in New Zealand.  The recent 
Opportunities Masterplan has explored how to achieve 
transformational change towards regenerative tourism.  
Our lead article from key players in the preparation of 
the masterplan explain the project, the process and the 
aspiration to create a world-class journey experience within 
the Te Anau basin, the corridor and the area of the Sound 
itself.

Our second article identifies the similarities and differences 
between the alternatives’ assessment required for some 
projects under the RMA and the equivalent assessment as 
part of the business case evaluation.  It identifies how the 
selection of criteria are critical if the assessment is to be fit 
for purpose under both processes.  It provides guidance 
on how to appropriately focus the criteria, principles to 
consider when designing the process and key steps to 
reduce the risk of the outcome not being fit for purpose.

The ”avoid” directive of the NZCPS has yet again been 
before the Court of Appeal.  In Port Otago Ltd v EDS, the 
Court was considering whether a specific port policy in the 
Otago RPS could provide for port activities to avoid, remedy 
or mitigate effects in areas of outstanding natural character.  
The decision is a notable addition to the King Salmon line 
of cases, for the reasons clearly set out by Ezekiel Hudspith 
and Louise Espin in their case summary.  The decision (and 
their analysis) is timely as we grapple with the proposed 
NBEA and its associated National Planning Framework and 
seek to avoid repeating the current “regulatory mismatch”.

The regulatory implications of the Government’s 
announcement in relation to the ongoing use of Overseer 
are also exercising the minds of many this year. Lucy de 
Latour provides an overview of the findings of the Scientific 
Advisory Panel’s report in June 2021 and the Government’s 
response in August 2021.  She then explains what this means 
when applying for and processing applications under the 
existing planning frameworks that rely on Overseer and 
identifies some of the options moving forward.

The practical implications of the definition of “wetland” 
in the RMA, the definition of “inland natural wetland” 
in the NPS Freshwater Management and the use of the 
term “natural wetland” in the NES on Freshwater using 
the definition from the NPS Freshwater Management are 

considered in the case summary from Olivia Manning and 
Rebekah Hill.

Rounding out this Edition is the analysis of two recent 
High Court decisions under the Marine and Coastal Area 
(Takutai Moana) Act 2011 addressing some of the critical 
questions central to many of the almost 200 claims setting 
a clear pathway for the other applicants to follow.
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Milford Opportunities Project: 
Masterplanning to realise an 
ambitious vision

Tangata Whenua exercise mana whenua over their ancestral 
lands; however, with that comes responsibilities. We must 
remember that people are part of the environment, and 
like the environment must be provided for – in other words, 
manaakitanga. A huge amount of mahi has gone into 
understanding the needs of people and place.

 
Masterplan Foreword - Michael R Skerrett QSM, JP, Hon 

SIT Fellow, Kaumatua

MASTERPLAN DEVELOPMENT: A STRATEGIC 
COLLABORATION

Milford Sound Piopiotahi had become “crowded, 
rushed, noisy and unsafe” as Dr Keith Turner, the Milford 
Opportunities Governance Group’s chair, succinctly noted. 
Dig a little deeper and it becomes apparent that these 
immediate challenges were set in the context of piecemeal 
and incremental development creep over the longer term, 
much like the glaciers that originally formed this iconic 
landscape.

To address these shortcomings the Milford Opportunities 
Project (MOP) Masterplan was created. The Masterplan was 
developed from years of strategic planning and creative 
design practices to help shape the future of Milford Sound 
Piopiotahi. Developing this Masterplan required significant 
collaboration and consultation between numerous 
stakeholders to meet and exceed the diverse expectations, 
particularly around economic growth, recreation, tourism, 
environment, and conservation. 

The Governance Group set an ambitious vision for the 
project – “Piopiotahi – New Zealand as it was, forever.” 

For our Stantec and Boffa Miskell lead team, the impact of 
the February 2020 storm events and Covid-19 dramatically 
marked the formative stages of the Masterplan process. It 
sharpened a focus on the need for meaningful change. On 
top of working within tight time and budget constraints, 
our team faced significant challenges, respectfully 
navigating local engagement processes with a community 
experiencing enormous and abrupt changes. 

It was not sufficient to simply “plaster over the cracks” to 
deliver on the Governance Group’s Vision and the Seven 
Pillars but to take a more fundamental, systems-based 
approach. This approach meant considering the broader 
context of the Milford Corridor, all the way back to Te Anau, 
and reviewing how this extraordinary place is governed 
and managed. 

Authors:
Russell Halliday (Stantec), 
Programme Manager, and 
Tim Church (Boffa Miskell), 
Masterplan Lead
Contributors: Ailsa Cain 
(Kauati) and Craig Jones (Visitor 
Solutions)
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NGĀI TAHU: VITAL MASTERPLAN PARTNERS

A vital aspect of this transformation included strengthening 
the partnership with Ngāi Tahu as mana whenua/mana 
moana. Early and ongoing engagement with the kaitiaki 
Papatipu Rūnanga was critical. It reinforced to us that 
the cultural heritage of Ngāi Tahu is of fundamental 
importance to Te Rua o te Moko/Fiordland as is the Ngāi 
Tahu expression and exercise of tino rangatiratanga and 
kaitiakitanga. The Masterplan became one means to 
acknowledge whakapapa, help re-establish the wairua 
(or spirit) of the place and recognise the Ara Tawhito 
(traditional trails) that had once connected the landscapes 
and people. 

Bringing together Māori and Pakeha world views and 
diversifying the visitor experience formed the basis of a 
critical Masterplan action for the Stage 3 implementation. 
This action is investigating the (MOP Masterplan at 66): 

Repositioning of the Milford Opportunities within 
the tourism market to explore potential branding, 
naming and a wider communications plan that 
supports the overall standing of Te Anau, Milford 
Corridor and Milford Sound Piopiotahi as a single 
destination. 

International precedents reviewed by the team indicated 
that, while this had short term mind-shift challenges in the 
market, long term benefits were evident both in greater 
authenticity of place and promoting wider opportunities 
across the region.    

MASTERPLAN STRATEGIC FRAMEWORK: 
PROPOSALS, PRINCIPLES AND VALUES

Improving the quality of the visitor experience was also 
central to the Masterplan. In part, this was achieved 
by broadening opportunities to key nodes along the 
Milford Corridor, diversifying the available activity 
types, and changing the way visitors access these 
sought-after locations. The plan adopts an authentic 
destination management approach that considers the host 
environment and community as much as the visitor. The 
Masterplan process and document provided the means to 
communicate and coordinate this in an integrated way. 

A crucial goal of this project is to shift away from an influx 
of visitors around midday to disperse numbers more evenly 
across the day. The current model relies heavily on early 
morning bus departures from Queenstown designed to 
deliver passengers to a boat tour around Milford Sound 
Piopiotahi and return them to Queenstown in the evening. 

Long stretches of uninterrupted travel have made this 
an exhausting journey. This project proposed alternative 
travel models where pauses and varied activities occur in 
the Te Anau Basin, along the Milford Corridor, and within 
the Milford Sound Piopiotahi area. This will provide a safer 
and more purposeful and enjoyable experience for visitors 
who will benefit from a greater understanding of the natural 
and cultural significance of the region. A fleet of hop-on-
hop-off green buses would support this model while still 
retaining direct access.

This project is a catalytic undertaking for the local 
community and Southland region, with Te Anau as its 
hub. The long-term implementation of the Masterplan will 

provide greater certainty for Southland District Council, 
community organisations and local enterprises to invest 
in other regeneration initiatives, complementary activities, 
and more local employment opportunities. 

The Masterplan is the instrument to direct change to 
protect the essence of Milford Sound Piopiotahi while 
optimising the visitor experience. The plan required clear 
understanding of the current global state (pre-COVID-19) 
and a clear mission to deliver opportunities within the 
natural environment, places where visitors are not forced 
to experience the Milford Corridor and Milford Sound 
Piopiotahi amidst large and distracting crowds. 

Continued
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To do this, the Masterplan proposes infrastructure that 
promotes a range of experiences that visitors can choose 
to pursue. Challenging issues had to be addressed in 
developing the Masterplan. Many of them, such as the 
place and role of the aerodrome and fixed-wing flight 
services, were focused on Milford Sound Piopiotahi. 
The broad range of specialist skills spread across many 
workstreams worked through these iteratively and 
creatively to optimise the experience for visitors within a 
highly constrained area and ultimately deliver on the vision 
and pillars that guided us.  

Understanding the project’s true meaning and principles, 
along with their delivery, needed to be determined upfront. 
As such, our team underpinned technical expertise with 
an agreed value system of respect and collaboration. 
This value system allowed everyone’s best intentions to 
protect the environmental and cultural value of Milford 
Sound Piopiotahi while optimising the visitor experience, 
resulting in the best possible solutions for tangata whenua, 
the community, and the region. 

A part of this project included managing large numbers of 
competing interests to hone in on the visitor experience 
as it relates to the natural environment. The selected 
team was deliberately diverse in their thinking with 
comprehensive professional skills across various disciplines, 
including tourism, governance, legislation, conservation, 
engineering, risk mitigation, planning, branding, and 
management. Clear communication that bridged these 
individual industry perspectives was harnessed to mitigate 
any future tension or challenges.  These varied voices all 
contributed to assembling information required to support 
the local narrative of Milford Sound Piopiotahi and to 
depict its future preservation and success.

The Masterplan is ultimately a strategic framework 
to implement and doing so is likely to be the most 
challenging, albeit exciting, stage by far. It will not 
only take grit and determination, but it will also require 
clarity of vision and understanding of context. As this is 
a significant undertaking, it requires a team effort, where 
success will be measured across a wide array of those that 
live, play and work in the area. We learned quickly that the 

Masterplan would only be possible with a collective voice 
from the local and national government, mana whenua, 
communities, and businesses. This journey will be taken 
together.

It seems fitting that one of the oldest and leading tourism 
experiences in New Zealand is now one of the first to 
actively explore a transformational change towards value-
added/regenerative tourism. 

www.rmla.org.nz
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INTRODUCTION

Assessing alternative ways to resolve problems, take 
advantage of opportunities and fulfil objectives should be 
a key step in any significant planning process. Under the 
Resource Management Act 1991 (RMA), an “alternatives 
assessment” is required:

• When seeking resource consent for projects with the 
potential to have significant adverse effects, where the 
application is for a discharge permit or a coastal permit, 
and/or where a “Best Practicable Option” approach is 
proposed. 

• When seeking a Notice of Requirement (NOR), if the 
requiring authority has an insufficient interest in the 
land and/or it is likely that the work will have significant 
adverse effects on the environment.

In addition, directive environmental protection policy 
requirements, the use of effects management hierarchies 
and giving effect to Te Mana o Te Wai, are expanding 
the need for detailed and carefully managed alternative 
assessment processes.

Increasingly, many projects advanced under the RMA are 
also subject to business case evaluations intended to 
ensure robust investment decision-making. The business 
case process also requires the assessment of alternatives 
to ensure that the proposed investment will address the 
identified problems, represent value for money, and be 
implemented efficiently.

This paper compares the drivers for alternatives assessment 
under the RMA and the business case process. It provides 
recommendations to help ensure that alternatives 
assessment can efficiently and effectively meet the 

requirements of both. 

“ALTERNATIVES” VS “OPTIONS”

First, let us discuss terminology. In the RMA, the term 
“alternatives” is used in some sections and “options” in 
others. Typically for business case processes, the term 
“alternatives” refers to strategic alternatives, e.g., road vs 
rail. The term “options” is used once the strategic alternative 

Alternatives Assessment under 
the RMA & Business Case 
Processes

Continued

is chosen, e.g., route alignments. In this article, the terms 
alternatives and options are used interchangeably.

RMA REQUIREMENTS

The Final Report and Decision of the Board of Inquiry into 
the Upper North Island Grid Upgrade Project (NIGUP) (4 
September 2009 at [177]) provides key direction regarding 
the consideration of alternatives under the RMA. This 
decision has been adopted in subsequent Court decisions, 
including by the High Court in Queenstown Airport Corp 
Ltd v Queenstown Lakes District Council [2013] NZHC 
2347 and, in NZ Transport Agency v Architectural Centre 
Inc [2015] NZHC 1991 (Basin Bridge) (upholding the 
Board of Inquiry’s reliance on the NIGUP decision). It has 
also been applied in numerous Environment Court cases 
including The Director-General of Conservation v Taranaki 
Regional Council [2019] NZEnvC 203.

These various decisions emphasise that the focus should 
be on the adequacy of the assessment process rather 
than the outcome. The selection of an option must not 
be based on a cursory or arbitrary process but one that 
is robust, definable, transparent and repeatable. However, 
the consideration of alternatives does not need to be 
exhaustive, i.e., not every viable option needs to be 
considered. In this respect, the role of the decision-maker 
is to determine the adequacy of the assessment, not to put 
itself in the place of the applicant or requiring authority and 
select the best option.

The decisions also emphasise that the detail of the 
assessment should be proportional to the potential adverse 
effects of the activities being considered and the sensitivity 
of the environment(s) potentially impacted. In other words, 
for projects with the potential for more significant adverse 
effects (or a greater impact on private land), a more 
detailed and robust assessment of alternatives is required. 
The assessment process should integrate RMA matters, 
particularly relevant pt 2 matters. Where these matters are 
of particular relevance to a proposal, they should be given 
prominence in the alternatives assessment process, e.g., 
through specific criteria and/or criteria weighting. 

Ensuring that RMA matters are integral to assessing 
alternatives is particularly important where relevant 
resource management policy statements and plans 
establish high regulatory “hurdles”. Provisions establishing 
effects management hierarchies are increasingly common 

in resource management policy statements and plans. 
These provisions often require that activities in the first 
instance seek to avoid certain areas or adverse effects on 
specific values. Where effects management hierarchies 
are relevant and are strongly worded, the alternatives 
assessment process should be designed to reflect this. 
This could be achieved by staging the options’ assessment 
so that options that would avoid adverse effects on the 
specified values are considered first. Alternatively, suppose 
only discrete elements of options fall under the effects 
management hierarchy. In that case, these elements 
could be considered as a further stage in the alternatives 
assessment process after selecting a preferred option, i.e., 
assess whether there are alternatives to those elements 
that do not align with the effects management hierarchy. 

In a similar fashion where a project may impact freshwater, 
Te Mana o te Wai may need to be reflected in the 
alternatives assessment method. This could also require 
a staged assessment of options and/or criteria weighting 
that aligns with the hierarchy of obligations under Te Mana 
o te Wai.

Engagement with tangata whenua and stakeholders is 
critical to understanding the available alternatives and their 
effects. Alternative assessment processes now regularly 
include iwi from the start and stakeholders (and sometimes 
community representatives) at assessment workshops. This 
ensures a full range of ideas is canvassed and that robust 
discussion and assessment occurs. 

BUSINESS CASE REQUIREMENTS

The Treasury Better Business Case (BBC) process is 
intended to provide a systematic way for a project team, 
partners, and stakeholders to think and work together to 
give decision-makers the information they need to invest 
confidently. One purpose of BBC is to demonstrate that 
a proposed investment is strategically aligned, represents 
value for money, and is achievable (Better Business Cases™ 
(BBC) (treasury.govt.nz)).

A business case, and therefore an alternatives assessment, 
is required for all significant investment proposals from 
state sector agencies. That is any proposal with a high 
degree of importance, high degree of risk, new funding, or 
whole-of-life costs over $15 million.

Authors:
Richard Peterson, Senior 
Principal Planner; Paula 
Hunter, National Specialist 
Planning; Phil Peet, Sector 
Leader - Transport Advisory, 
Stantec; David Allen, Partner, 
Buddle Findlay

www.rmla.org.nz
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The business case process fits within the Government’s 
investment life cycle, providing the mechanism through 
which the idea generated in the “think” phase is turned 

into an approved “plan” for delivery in the “do” phase (see 
Figure 1 below).

Waka Kotahi, although not strictly subject to Treasury 
processes, also requires business cases for all investment 
from the National Land Transport Fund (NLTF), which 
can be accessed by councils, Waka Kotahi and other 
approved organisations. Waka Kotahi promotes principles 
and behaviours that should be applied to business cases, 
including:

• starting with the problem or opportunity, rather than 
beginning with a solution; 

• thinking critically, gathering evidence and consulting 
with iwi and stakeholders early in the process;

• linking the outcomes sought to government priorities 
and strategies; and

• ensuring the level of effort is proportionate to the 
complexity and risk of the problem and the proposed 
investment.

The broad steps in the business case process are set out in 
Figure 2, and while the specific steps will vary, all business 
cases should involve some alternatives assessment. 
Investment objectives form the core assessment criteria for 
alternatives; however other criteria are also often included.

Figure 1: The Government investment life cycle (Source: Treasury website) 

Continued

The Waka Kotahi assessment process (Optioneering: 

Optioneering overview (nzta.govt.nz)) focuses on deter-
mining:

• whether an alternative has strategic alignment with 
transport system outcomes (including the Government 
Policy Statement on Land Transport (GPS)), strategies, 
plans and policies;

• whether an alternative will deliver positive net benefits, 
i.e., benefits greater than costs; 

• the relative environmental, social and cultural effects of 
alternatives; and

• whether an option can be implemented, e.g., is it 
constructable, consentable and can property rights be 
obtained, etc.

DISCUSSION 

There are several similarities in the drivers and principles 
applying to alternatives assessment under the RMA and 
the business case process. Both seek to ensure a robust, 
systematic and transparent assessment. Both also seek 
that the assessment is well documented yet proportional 
to the issue at hand. Engagement with tangata whenua 
and stakeholders is also essential under both processes to 
ensure that problems are well understood, a comprehensive 
range of options are identified, and that the assessment is 
informed by a breadth of knowledge and perspectives. 

However, some drivers could result in an alternatives 
assessment not being fit for purpose under both processes. 
A critical risk relates to the focus of the criteria against 
which the alternatives should be assessed. To satisfy 
requirements under the RMA, the criteria should:

• focus on the key resource management issues relevant 
to the proposal, i.e., environmental, cultural and social 
issues;

• pay particular attention to relevant pt 2 matters; and 

• integrate those values that are “protected” by resource 
management policy statement and plan provisions. 

In contrast, the BBC process highlights the importance of 
the investment objectives as key criteria, particularly in the 
initial business case phases. While it is not inevitable that 
these different drivers will result in different assessment 
criteria, they will only likely align if a specific effort is made 
to do so. Failure to do so may result in an alternatives 
assessment that is not fit for purpose under either the 
business case process or the RMA.

To reduce this risk, when an alternatives assessment 
is being driven from a business case perspective, it is 
recommended that those designing the process:

• Integrate consideration of key RMA directions right from 
the start (including iwi and stakeholder engagement).

• Consider appropriate alignment of RMA and investment 
objectives.

www.rmla.org.nz
www.rmla.org.nz
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• Consider how the Business Case reads when applied to 
an RMA process, including potential litigation.

• Allow for return loops and be open to re-visiting earlier 
steps, particularly where it is not practical to integrate 
detailed RMA provisions early. For example, provide 
scope to check a draft shortlist against resource 
management provisions before it is finalised and repeat 
this exercise before confirming the preferred option.

• Consider whether it is relevant to stage the assessment 
of alternatives to align with any applicable and strongly-
worded resource management policy and planning 
provisions.

When the alternatives assessment is driven from an RMA 
perspective, some principles that should be taken from the 
business case process include ensuring that:

• The problem is clearly defined and verified through 
evidence at the outset of the work, and use this 
alongside key resource management values to focus the 
alternatives assessment process.

• Careful consideration is given to the appropriate 
alignment of RMA and investment objectives.

• The problem definition is integrated throughout all 
stages of the assessment process.

• The financial implications of options are compared, 
and consideration is given to whether options are 
implementable.

CONCLUSION

There are several similar drivers for alternatives assessment 
under the RMA and business case process. However, there 
is a real risk that requires ongoing and careful management 
that an alternatives assessment driven too strongly by one 
process may not be fit for purpose under the other. Key 
steps that can reduce this risk are by:

• Involving tangata whenua and key stakeholders early in 
the process, ideally from the outset.

• Defining the problem at the start and integrating this 
throughout the process.

• Considering the appropriate alignment of RMA and 
investment objectives.

• Ensuring that environmental, cultural and social values 
inform the assessment, and where there is strong 
resource management policy direction on significant 
values ensure that it is given prominence in the process. 

• Being mindful of the requirements of the end decision 
making process (and that for the RMA process it will be 
assessed by an external decision-maker).

• Considering how the process works in both the Business 
Case and RMA environments.

• Carefully recording and documenting the processes 
undertaken, options considered and the rationale for 
selecting a preferred option.

• 
• 
• 
• 

• 
• 
• 
• 

www.rmla.org.nz
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Appeal, albeit for slightly different reasons. 

The question of law under consideration was simply 
whether the High Court had misapplied the Supreme 
Court’s decision in King Salmon (at [72]). In essence, the 
Supreme Court had found in King Salmon that directions 
in Policy 8 (Aquaculture) of the NZCPS to provide for 
aquaculture in “appropriate locations” did not obviate 
the need to “give effect” to the unqualified directions 
in Policies 13 and 15 of the NZCPS to “avoid adverse 
effects” on certain “outstanding” areas. The issue then 
was whether a different outcome could or should result in 
the Port Otago case, in the course of reconciling Policy 9 
(Ports) of the NZCPS with its “avoidance policies”. 

As such, the Majority of the Court of Appeal began its 
judgment with an extensive analysis of the King Salmon 
decision, including the “most important conclusions” 
reached by the Supreme Court [at 38-48], and a number of 
practical observations regarding the decision’s impact (at 
[54-61]). These comments are discussed further in the next 
section of this summary. 

After setting out that background, the Majority went on 
to consider and ultimately reject a number of arguments 
advanced for Port Otago Ltd and Marlborough District 
Council. Those parties had made various submissions about 
how to reconcile the different NZCPS policies, but the 
Majority found that these arguments “overcomplicate[d] 
a simpler inquiry”: whether the PRPS could “give effect 
to” the avoidance requirements in the NZCPS through a 
direction that adverse effects in such areas be “avoided, 
remedied or mitigated?” (at [78]).

The Majority observed that the answer to that question 
“might be thought obvious”, and found the “avoid 
remedy or mitigate” formula would fail to give effect to the 
“environmental bottom lines” set by the NZCPS avoidance 
policies. While it identified difficulties in the way the NZCPS 
applies in the “post-King Salmon world”, the Majority did 
not think “there is scope in this case for any more liberal 
reading of the obligation under s 62(3)” (to give effect to 
the NZCPS). The short point was simply that “a bottom line 
requiring adverse effects to be “avoid[ed]” could not be 
substituted with “avoid, remedy or mitigate”. They were 
“altogether distinct concepts, and the latter formulation 
fundamentally dilutes the former” (at [79]).

While the Majority considered this was enough to dispose 
of the appeal, it went on to make four further observations 
in response to the arguments made, being that:

• Policy 9 of the NZCPS (Ports) was not sufficiently different 
from Policy 8 (Aquaculture) to enable a different outcome 
from King Salmon. Instead, the language of both policies 
(with directions to “recognise” and “consider” benefits 
of aquaculture and port activity) gave decision makers 
“considerable flexibility and scope for choice” (at [81], 
adopting a phrase from King Salmon at [127]).

• Policies 7 (Strategic Planning) and 9 (Ports) were not 
in conflict with the “avoidance policies”; instead, the 
NZCPS contains its own “directive hierarchy” (at [82]):

The avoidance policies contain relatively clear 
environmental bottom lines; policies 7 and 9 contain 
lower level degrees of direction as to development 
and other activities in the coastal environment. To 
describe these policies as equally directive would 
be incorrect. 

• If in the wake of King Salmon the NZCPS now poses 
“unworkable standards for essential infrastructure, the 
answer lies elsewhere” (at [83]). In other words, the 
practical implications of applying the NZCPS were no 
justification for reverting to the overall broad judgment 
approach. 

• However, the implementation of the avoidance policies 
in the NZCPS would not (in the Majority’s view) inevitably 
result in rules creating prohibited activities that could 
not be granted consent (at [84]). The avoidance policies 
applied to the environment as it exists now. Further, port 
activities were not presumptively inappropriate in the 
environment and “may not in fact, correctly analysed 
at the resource consent stage, adversely affect natural 
character in that environment at all” (at [86]).

In a minority judgment, Miller J also considered that the 
Environment Court had erred, but for slightly different 
reasons. In Miller J’s view the error was for the Environment 
Court to decide that NZCPS Policy 9 (Ports) would ultimately 
prevail, should it prove irreconcilable with the “avoidance 
policies” of the NZCPS (at [113]).

Giving effect to higher order 
instruments - Port Otago v 
Environmental Defence Society 
[2021] NZCA 638

INTRODUCTION  

In Port Otago Ltd v Environmental Defence Society Inc 
[2021] NZCA 638 the Court of Appeal upheld a decision 
of the High Court that the language “avoid, remedy or 
mitigate” in a regional policy statement was not sufficient 
to give effect to the “avoid” directions in the NZ Coastal 
Policy Statement 2010 (NZCPS).

Beyond its immediate implications for activities in the 
coastal environment, this decision is notable in a number 
of respects. This summary explores:

• The principal findings of the Court of Appeal majority 
decision;

• The Majority’s summary of, and commentary on, the 
Supreme Court’s decision in Environmental Defence 
Society Inc v The New Zealand King Salmon Co Ltd 
[2014] NZSC 38 (King Salmon); and 

• The broader implications for planning practice, 
particularly as we move to a new resource management 
system under the proposed Natural and Built 
Environments Act (NBEA).

BACKGROUND 

The Otago Regional Council notified the Proposed 
Regional Policy Statement (PRPS) in May 2015 and released 
its decision in October 2016. The decisions version of 
the PRPS did not contain any express provision for port 
activities at Port Chalmers or Port Dunedin. Port Otago Ltd 
appealed the decision and proposed a specific ports policy 
(Policy 4.3.7). It expressed concerns that the port would 
have to shut down in the absence of such a policy.

Following mediation, the Environment Court issued 
an interim decision recommending amended wording 

for Policy 4.3.7. In essence, this provided that adverse 
effects in areas of outstanding natural character could be 
“avoided, remedied or mitigated”. 

The Environmental Defence Society (EDS) appealed 
the decision to the High Court. The High Court held 
(Environmental Defence Society Inc v Otago Regional 
Council [2019] NZHC 2278) that the Environment Court 
had erred by recommending wording that did not give 
effect to the prescriptive “avoidance policies” of the 
NZCPS (namely Policies 11, 13, 15, and 16), contrary to s 
62(3) of the Resource Management Act 1991 (RMA), which 
states that a regional policy statement must “give effect” 
to an NZCPS.

Port Otago Ltd appealed to the Court of Appeal, and 
Marlborough District Council joined as a party.

KEY FINDINGS IN COURT OF APPEAL – 
MAJORITY 

The High Court’s decision was upheld by both a Majority 
(Kós P and Gilbert J) and Minority (Miller J) of the Court of 
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The outcome itself may not be overly surprising to some, 
although it is understood that leave has been sought to 
appeal. However, the Court of Appeal’s reasoning (including 
that of the Minority, though not covered in detail here) 
should be of interest – not least the clear-eyed discussion 
of the practical implications of (or difficulties with) the King 
Salmon decision. These comments are particularly timely 
as we prepare to embark on the wholesale reform of our 
planning system, and an accompanying programme of 
policy development.

At the detail level of policy wording, the decision suggests 
that in giving effect to strong or unqualified directions such 
as “avoid” (or “ensure”, etc) there will generally be little 
scope to depart from the higher order formulation, for fear 
of “diluting” it. 

It also highlights the inherent difficulty in drafting 
“enabling” policies that are both effective and appropriate 
(where that is intended). Policy 9 (Ports) of the NZCPS refers 
to the needs of a sustainable national transport system, 
as requiring an “efficient national network of safe ports”. 
However, the Majority focussed on the policy direction 
to “recognise” those needs, and did not accept that the 
“operative verb” in Policy 9 was the word “requires” 
(finding instead that “requires” intensified the condition 
referred to, which then required recognition – but did not 
give the provision greater imperative status with respect 
to Policy 13 (which did “have imperative status because 

of the use of “preserve” and “avoid””) (at [81])). It is quite 
possible that those who drafted the NZCPS in 2010 would 
have envisaged a more expansive reading of this policy, 
such that a decision maker would go beyond “recognising” 
such needs and also take steps to provide for them – but if 
so, that only serves to illustrate the Majority’s observation 
about a “regulatory mismatch”, rather than undermining 
its approach. 

More generally, the “regulatory mismatch” discussed by the 
Majority here should be seen as something of a cautionary 
tale for those currently working on the new NBEA to replace 
the RMA, as well as the accompanying National Planning 
Framework (NPF). The Supreme Court’s approach in King 
Salmon has always had both its supporters and detractors, 
but perhaps the greatest difficulty has been the application 
of the new framework to planning instruments that were 
already in place at the time of its decision (and developed 
under the previous settings).

While the details are not yet publicly available at the time 
of writing, it can be presumed that many (if not all) policies 
in the NPF will need to be implemented or “given effect 
to” through lower order regional planning documents. This 
suggests a need for clear thinking about whether or how 
the “bottom lines” approach will apply in the new regime, 
and strong alignment between the legislative and policy 
workstreams in that regard. 

THE COURT OF APPEAL’S REFLECTIONS ON 
KING SALMON

As noted above, the Court of Appeal Majority usefully set 
out what it saw as the “most important conclusions” from 
King Salmon (at [38]-[49]), including that:

• The requirement to “give effect to” a NZCPS was 
intended to constrain decision makers.

• By giving effect to the NZCPS, a regional council is 
necessarily acting “in accordance with” pt 2, so there 
is generally no need to refer back to that part when 
determining a plan change (unless certain caveats 
apply).

• The word “avoid” in pt 2 RMA and the NZCPS policies 
had its ordinary meaning of “not allow” or “prevent the 
occurrence of”.

• “Inappropriateness”, in the context of pt 2 RMA and the 
NZCPS policies needed to be assessed by reference to 
what it is that is sought to be protected.

• While the NZCPS does not contain “rules” as such, it 
may nevertheless have the effect of what in ordinary 
speech would be a rule.

• Where particular NZCPS policies “pull in different 
directions”, efforts should be made to reconcile them, 
noting that “an apparent conflict between particular 
policies may dissolve if close attention is paid to 
expression”. 

• Only if the conflict remained was there a justification 
for concluding that one policy prevails over another, 
or referring back to pt 2. Section 5 RMA should not 
be treated as the primary operative decision-making 
provision.

• Policies 13(1)(a) and (b) and 15(a) and (b) of the NZCPS 
do provide “something in the nature of a bottom line”.

• Because the salmon farm proposal would have significant 
adverse effects on outstanding natural character and 
landscape, contrary to Policies 13(1)(a) and 15(1)(a), the 
plan change did not comply with s 67(3)(b) of the RMA 
in that it did not give effect to the NZCPS.

These findings in King Salmon are often referred to 
collectively as comprising the new “bottom lines” 
approach, as applied to planning instruments. They will be 

familiar to many, and are a useful reminder or introduction 
for others. The Majority of the Court of Appeal then went 
on to consider the issues or “difficulties”, that have arisen 
from the King Salmon decision (at [53]-[61]). The Majority’s 
observations included that:

• The overall broad judgment approach had, following 
New Zealand Rail Ltd v Marlborough District Council 
[1994] NZRMA 70 (HC), become the established 
approach to policy statement and plan revisions 
throughout New Zealand from 1993, “until overruled 
by King Salmon in 2014”. The NZCPS 2010 itself was 
drafted against the background of the New Zealand Rail 
decision – and the expectation of those who drafted it 
would have been that it would be applied on the basis 
of an overall broad judgment with additional reference, 
as required, to pt 2. 

• The Majority went on to describe this sequence as 
creating a “regulatory mismatch” and suggested that, 
had the NZCPS been drafted in light of King Salmon 
rather than New Zealand Rail, “its content likely would 
have been quite different”. 

• However, the Minister of Conservation did not respond 
to King Salmon by revisiting the form of the NZCPS. A 
direct consequence of the “regulatory mismatch” was 
that the NZCPS, construed in light of King Salmon, 
now has the practical effect of setting quasi-rules, even 
though the Minister (in 2010) may not have intended 
that effect. 

• As a consequence of the “mismatch”, the overall broad 
judgment had been “clung to by means of mitigation”, 
including in a number of Environment Court decisions 
(the interim decision in the present appeal being “case 
in point”). This had the further consequence that the 
courts (particularly those on appeal) were effectively 
being asked to set policy. 

Comment

This decision is a notable addition to the King Salmon 
line of cases, alongside the likes of Royal Forest and Bird 
Protection Society of New Zealand Inc v BOPRC [2017] 
NZHC 3080, the East West decision in Royal Forest and 
Bird Protection Society of New Zealand Inc v New Zealand 
Transport Agency [2021] NZHC 390, and RJ Davidson 
Family Trust v Marlborough District Council [2018] NZCA 
316. 
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Regulatory Implications of 
the Overseer Report – Are 
Input Controls the Way of the 
Future?

The use of the Overseer as a tool to estimate nitrogen losses 
in regulatory frameworks in New Zealand has recently come 
under the spotlight through a range of reviews. Questions 
were initially raised by the Parliamentary Commissioner for 
the Environment (PCE) review of Overseer in December 
2018. The subsequent Scientific Advisory Panel report 
on Overseer in June 2021 (the Overseer report) raised 
further questions, leading to a specific response by the 
Government to the Overseer peer review report released 
in August 2021. 

This article provides an overview of the findings of the 
Overseer report and the Government’s response. It 
examines the regulatory implications of the recent reports, 
both under existing regulatory frameworks, but also 
looking forward as regional councils move towards giving 
full effect to the National Policy Statement for Freshwater 
Management 2020 (NPS-FM).

SO, WHAT IS OVERSEER?

Overseer is a model that allows farmers to estimate nutrient 
loss on their farms (particularly nitrogen). It was originally 
developed as a tool for farmers wanting to make on-farm 
decisions that enabled the more efficient use of nutrients 
(particularly fertilisers). 

However, with the increasing emphasis under the various 
iterations of the NPS-FM on limit setting, and managing 
to limits, reliance on Overseer within regulatory contexts 
has significantly increased over the last decade or so. 
Several regional councils now use it to varying degrees 

in their regional planning frameworks and as a tool 
for assessing nitrogen losses from farming activities in 
resource consenting contexts. A key attraction of a model 
like Overseer has been the flexibility it gives to farmers, 
and regulators, compared to other methods of managing 
the diffuse loss of nitrogen from farmland, such as input 
controls on stocking rates and fertiliser use.

THE OVERSEER REPORT

In 2018, the PCE undertook a review of Overseer 
(Parliamentary Commissioner for the Environment 
“Overseer and regulatory oversight: Models, uncertainty 
and cleaning up our waterways” (December 2018)). 

The report investigated the reliability of Overseer and 
whether decision makers can be certain that it is fit for use 
in a regulatory decision-making context. The PCE report 
emphasises the importance of ensuring a robust model 
given the obligations on regional councils when preparing 
regional planning provisions to evaluate the costs and 
benefits under s 32 of the Resource Management Act 1991 
(RMA). While the use of Overseer had been scrutinised 
in a range of regional planning frameworks, including as 
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those frameworks have proceeded through the Courts (see 
for example the discussion in Day v Manawatu-Wanganui 
Regional Council [2012] NZEnvC 182), the PCE report 
concluded that there had been a lack of formal scrutiny of 
Overseer, and information around its use in a regulatory 
setting was lacking. The report recommended that a 
comprehensive evaluation of the model be undertaken.

In response to the 2018 PCE report, the Minister for the 
Environment and the Minister of Primaries Industries 
appointed a Scientific Advisory Panel to review the Overseer 
model. The Overseer report was completed by the Panel 
in June 2021 and provided an opinion on Overseer’s 
adequacy in a regulatory context (Science Advisory Panel 
“Overseer whole-model review: Assessment of the model 
approach” (MPI Technical Paper no: 2021/12, July 2021)). 

The Panel expressed concerns with Overseer and the 
reviewers concluded that (at 96): 

... we do not have confidence that Overseer’s 
modelled outputs can tell [us] whether changes in 
farm management reduce or increase the losses of 
nutrients, or what the magnitude or error of those 
losses might be.

Following the release of the Overseer report, in August 
2021 the Government also published its response to 
the Overseer Report (Ministry for the Environment and 
Ministry for Primary Industries “Government response to 
the findings of the Overseer peer review report” (August 
2021)). The key concerns arising from the Overseer report 
are helpfully summarised in the Government’s response as 
follows (at 6-7):

The specific areas of concern include that Overseer:

• does not balance mass (that is, some nitrogen 
is not accounted for or is unexplained);

• treats the soil as a single homogenous layer, 
limiting its ability to model soil hydrological 
flows and, therefore, drainage of the soil 
solution and nitrate leaching

• does not adequately capture overland flow: 
such flow can, in some landscapes, be a 
significant pathway for losses of non-nitrate 
forms of nitrogen. Overseer has focused more 
on leaching of nitrate-nitrogen

• uses a form of climate data averaged over 
30 years rather than actual climate data, with 
the consequence that drainage and episodic 
weather evets (e.g., high rainfall events 
associated particularly with high nutrient loss 
risk periods) are not adequately represented.

The Government response noted that, given the Panel’s 
findings, less reliance can be put on Overseer by regional 
councils. However, the Government’s response also 
recognised that in the meantime, regional councils will 
still need to implement their regional plans and process 
and enforce resource consents that utilise the Overseer 
model. The Government has signalled that over the next 
12 months it intends to investigate alternative options and 
make “fit-for-purpose” tools available to councils. Whether 
this means an entirely new tool, an improved version of 
Overseer, or some other alternative, remains to be seen. 

WHAT ARE THE REGULATORY IMPLICATIONS 
FOR CURRENT RESOURCE CONSENTS AND 
REGIONAL PLANNING FRAMEWORKS THAT USE 
OVERSEER?

As the Government’s response has noted “Overseer is 
embedded in the daily work of many regional councils 
and resource users (particularly resource consent holders 
in catchments subject to nitrogen-leaching limits)” (at 15).

This is correct and the Overseer report itself does not 
change the validity of those existing planning provisions 
that rely on Overseer, nor existing resource consents that 
require compliance with Overseer derived nitrogen loss 
limits.

A rule in a regional plan must be treated as valid until a 
court declares otherwise (A J Burr Ltd v Blenheim Borough 
Council [1980] 2 NZLR 1 (CA)). Similarly, existing resource 
consents that require or rely on Overseer remain lawful. It is 
well established law that a resource consent is to be treated 
as valid until a court of competent jurisdiction determines 
otherwise (McGuire v Hastings District Council [2000] 1 
NZLR 679 (CA)). 

Unless the conditions of resource consents requiring the 
use of Overseer are changed (either by way of a RMA, 
s 127 application or review under RMA, s 128), regional 
councils must monitor and enforce them (RMA, s 35(2)(d)). 
Accordingly, the Government’s response has acknowledged 
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that irrespective of the questions raised by the Overseer 
report, Overseer continues to have a role within a range of 
regulatory frameworks in New Zealand. The Government 
has confirmed that the existing version of Overseer will 
continue to be supported whilst changes are made to the 
model to address the criticisms raised by the PCE and the 
Overseer report.

In light of the questions raised in relation to Overseer, 
undoubtedly some regional councils will be looking at 
the extent to which it is appropriate to still require strict 
compliance with existing provisions and resource consent 
requirements that rely on Overseer. Inevitably, this will 
depend on the specific wording of the planning provisions 
or resource consents already in existence. 

However, regional councils will need to exercise real care to 
ensure that they continue to implement their existing rule 
frameworks. The Environment Court decision in Wellington 
Fish and Game Council v Manawatu-Wanganui Regional 
Council [2017] NZEnvC 37 highlights the risks associated 
with councils purporting to fetter a decision maker’s ability 
to freely consider the objectives, policies, rules and other 
requirements of any planning document set out in RMA, 
s 104(1)(b). Accordingly, it will be important that any 
guidance given to consent planners and decision makers 
does not fetter their ability to freely consider the relevant 
existing planning provisions.

In terms of the processing of new resource consents under 
existing planning frameworks that rely on Overseer, there 
may also be opportunities for decision makers to consider 
other information or material to help satisfy themselves that 
the effects of a proposed activity have been adequately 
assessed. This is consistent with the Government’s 
response that recognises the use of Overseer, where it 
forms part of existing regional plans, will still be required. 
The Government’s response states (at 8):

In the immediate term, regional councils will 
continue to implement their plans and administer 
consents to manage fresh water at the farm level. 
Councils will use all available evidence and will 
need to be careful not to rely solely on Overseer 
modelling for their understanding of total nitrogen 
losses. This will be particularly important where 
nitrate-nitrogen is not the dominant form of nitrogen 
loss. Where existing plans provide for alternative 
modelling approaches or for control to be exercised 

using means not dependent on Overseer, those 
opportunities should be considered.

Similarly, councils will also need to carefully consider what 
conditions can be imposed on any resource consents to 
ensure that they meet the tests for imposing a condition on 
a resource consent, including that they are for a resource 
management purpose, are fairly and reasonably related 
to the proposed activity and are reasonable. Depending 
on the circumstances, councils should consider putting 
other conditions in place to control the extent of nitrogen 
losses (for example, by also imposing some controls over 
the inputs) or granting consents on shorter terms given the 
current uncertainties regarding Overseer and reflecting the 
precautionary approach of the RMA.

WHAT DOES THE FUTURE HOLD FOR 
OVERSEER?

At this stage, it appears that the Overseer report may not 
the death-knell for Overseer and its use within regulatory 
frameworks. Indeed, the Overseer report is not binding and 
has itself has not yet been the subject of testing through 
the Courts. 

The ambitious limit setting requirements of the NPS-FM 
which need to be given effect to by all regional councils 
and unitary authorities will be a significant incentive for all 
stakeholders with an interest in the links between farming 
activities and water quality outcomes and limit setting to 
address the identified deficiencies of the Overseer model. 

In the absence of other alternative models being sufficiently 
developed to estimate nitrogen losses on a property basis, 
any failure for Overseer to be updated and thus confidently 
relied on may leave councils no option but to set limits 
relying on some form of input control (i.e. controls on 
stocking rates, imported feeds and fertiliser use etc). Input 
controls have none of the flexibility inherent in a model like 
Overseer that allows landowners and regulators to make 
decisions on resource use rather than being tied to existing 
patterns of activity. Input controls also come with their own 
scientific challenges. For example, designing input controls 
to account for the variabilities in the environment is difficult 
in terms of both developing sufficiently robust planning 
frameworks and ensuring that those plans are able to be 
successfully implemented.

The Government has clearly signalled that it is investigating 
options to address the issues that have been identified with 

Overseer over the course of 2022. However, at this stage 
it remains unclear whether that will result in an improved 
version of Overseer, or something else. Irrespective, there 
is going to be increased scrutiny on the science relied 
on as regional councils develop new proposed planning 
provisions and those provisions move through the 
freshwater planning process. In this respect it is important 
to remember that the NPS-FM acknowledges that scientific 
knowledge will not always be perfect and will be subject 
to ongoing improvement. As Policy 1.6 of the NPS-FM 
recognises, in the absence of complete and scientifically 
robust data, the best information may include information 
obtained from modelling. The NPS-FM also acknowledges 
that a requirement to use the best information available at 
the time cannot be used to delay making decisions solely 
because of uncertainty about the quality or quantity of the 
information available; and if the information is uncertain, it 
must be interpreted it in the way that will best give effect 
to the NPS-FM.

Depending on how the Government ultimately addresses 
the identified deficiencies with Overseer, and how confident 
the wide spectrum of interested stakeholders are in those 

tools, we may well see a more cautious approach being 
taken when developing planning provisions to give effect 
to the NPS-FM. Ultimately, water quality data in receiving 
environments will be the yardstick. 

Across the spectrum from farming stakeholders, through 
to iwi interests and non-government organisations looking 
to hold farmers to account on water quality, there is a 
shared interest in having a tool that enables regulators 
to model the losses of diffuse discharges of nitrogen at 
a property level. Indeed, the Government has clearly 
signalled a shift towards managing environmental limits for 
freshwater both under the NPS-FM, but also in the National 
Planning Framework under the proposed Natural and Built 
Environment legislation. However, this has the potential to 
be significantly stymied without a tool like Overseer being 
available to regulators and resource users.
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INTRODUCTION

Both the Environment Court and High Court have recently 
considered whether the “natural wetland” provisions 
of the Resource Management (National Environmental 
Standards for Freshwater) Regulations 2020 (NES) apply 
to wetlands within the Coastal Marine Area (CMA). The 
Environment Court held that the NES only applies to areas 
of the CMA upstream of the river mouth, not the broader 
CMA. However, the High Court on appeal quashed those 
declarations and held that the NES does apply to natural 
wetlands in the CMA.

These contrasting decisions have resulted, in our opinion, 
primarily from a lack of cohesion across the various 
provisions that are used to define wetlands. These provisions 
are spread across the NES, the associated National Policy 
Statement on Freshwater Management 2020 (NPS) and the 
Resource Management Act 1991 (RMA). While there is no 
issue in principle with such an approach, unfortunately in 
this circumstance the provisions do not integrate as clearly 
as they could have. This has caused practical difficulties 
in implementing the NES and consequently, achieving its 
anticipated outcomes. 

Through examining the High Court decision in greater 
detail, this article seeks to explore the relevant definitions, 
articulate the current legal position as determined by the 
High Court, and consider practical issues arising from the 
NES natural wetland provisions as they currently stand.

THE PROBLEM WITH NATURAL WETLANDS – A 
DEFINITIONAL ISSUE

Since the NES came into force, various issues have arisen 

with implementing its provisions, in particular those relating 
to wetlands. In that regard, two of the key concerns have 
been as follows:

(a) The definition of “natural wetland” has captured areas 
which the NES and NPS were not intended to apply 
to, while excluding some areas that should properly be 
considered wetlands, with significant implications for 
several urban development proposals; and

(b) An issue has arisen as to whether the NES applies to 
wetlands in the CMA.

The first of those issues is being addressed by way of a 
current review of the NES and NPS, which is considering 
amending the relevant part of the “natural wetland” 
definition. Given the complexities involved and space 
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constraints, we do not address it further in this article (but 
it may be the subject of a separate article).

As noted, the second issue also relates to the relevant 
definitions and arose in the context of resolving appeals on 
the proposed Northland Regional Plan (PRP). It has been 
resolved (at least for now) by the High Court’s decision in 
Minister of Conservation v Mangawhai Harbour Restoration 
Society Inc [2021] NZHC 3113 (Mangawhai). That decision 
focuses on the scope of the NES and articulates the 
rationale behind the difference in the definitions, with 
reference to the purpose of each statutory instrument and 
the scope of their application.

We therefore begin by briefly reviewing the relevant 
regulatory instruments, before considering the High 
Court’s decision and implications from that in more detail. 

REGULATORY OVERVIEW

National Environmental Standards for Freshwater

The NES came into force in September 2020 and regulates 
activities that pose risks to the health of freshwater and 
freshwater ecosystems, including wetlands. The regulations 
were promulgated under s 43 of the RMA, which gives the 
Governor General broad power to make regulations known 
as environmental standards for water quality, level and flow.

The NES was enacted in order to protect freshwater from 
the effects of direct users. It imposes resource consent 
requirements (and other measures) for activities that could 
result in the loss of extent and values of natural wetlands. 
To this end, it prescribes activity statuses and detailed 
conditions for various potentially damaging activities in 
and around wetlands. Indeed, it prohibits some activities 
that cause complete or partial damage to all or part of a 
natural wetland. A regional rule or resource consent may be 
more stringent than the NES, but the NES will supersede 
more lenient (permissive) rules in regional plans. 

As identified above, the key definition in the NES is: 

natural wetland has the meaning given to it in 
the National Policy Statement for Freshwater 
Management.

National Policy Statement for Freshwater 
Management

Like the NES, the NPS came into force in September 2020. 
However, rather than dealing with direct users, the NPS 
provides local authorities with updated direction on how 
they should manage freshwater under the RMA. It requires:

(a) Regional plans to be amended to include an overarching 
policy to avoid any further loss of the extent of natural 
inland wetlands, protect their values and promote their 
restoration; 

(b) Relevant resource consents to be assessed by applying 
an effects management hierarchy and have specific 
conditions imposed on them, if granted; and

(c) Regional councils to map existing wetlands. 

The NPS also requires regional councils to have regard 
to the “Wetland Delineation Protocols” (WDP). These 
provide a robust method for delineating wetlands in cases 
of uncertainty or dispute about the existence or extent of 
a natural wetland.

The key definition in the NPS is (at 23):

Natural wetland means a wetland (as defined in 
the Act [RMA]) that is not: 

(a) a wetland constructed by artificial means 
(unless it was constructed to offset impacts 
on, or restore, an existing or former natural 
wetland); or 

(b) a geothermal wetland; or 

(c) any area of improved pasture that, at the 
commencement date, is dominated by (that 
is more than 50% of) exotic pasture species 
and is subject to temporary rain-derived water 
pooling.

However, the NPS also has the following definition for 
“natural inland wetland” (at 23):

Natural inland wetland means a natural wetland 
that is not in the coastal marine area.

Definitions in the Resource Management Act 1991

Both the NES and NPS rely on the RMA definition of 
wetland (s 2(1)), which is:
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Continued

wetland includes permanently or intermittently 
wet areas, shallow  water,  and land water 
margins that support a natural ecosystem of plants 
and animals that are adapted to wet conditions 

This definition is adopted for the purposes of the NPS and 
includes a wetland located within the CMA.

Summary of definitions

As we have outlined, the NES relies on the definition of 
“natural wetland” in the NPS, which in turn relies on the 
definition of “wetland” (which includes wetlands in the 
CMA) from the RMA. However, the NPS also includes a 
separate definition of “natural inland wetland”, which 
excludes wetlands within the CMA. This creates a distinction 
between the scope of the two statutory instruments, despite 
both the NPS and NES being introduced simultaneously as 
a “freshwater package”. 

In short, the natural wetland provisions in the NES were 
always intended to apply to wetlands in the CMA. However 
the NES relies on a definition of “natural wetland” from 
a document (the NPS) which was not intended to apply 
to wetlands in the CMA. This has inevitably created 
confusion as to the scope of the NES and in turn, the need 
for litigation. We accordingly now turn to address how 
the Environment Court and High Court respectively, have 
approached this issue. 

RECENT LITIGATION 

Environment Court – Bay of Islands Maritime Park 
v Northland Regional Council

The Bay of Islands Maritime Park v Northland Regional 
Council [2021] NZEnvC 6 (Bay of Islands) case arose in the 
context of hearings on relevant chapters of the PRP. The 
Court considered the implications of the NES specifically 
relating to mangrove removal and setbacks from wetlands. 
This was the Court’s first opportunity to consider whether 
the NES applies to wetlands in the CMA. 

The Court found that the NES applies to the CMA only to 
the extent that the regulations cover the area of the CMA 
upstream of the “river mouth” as defined in the RMA. In 
particular, it does not apply to the general CMA, open 
oceans, estuaries, bays and other areas not falling within 
the definition of “river or connected area” (at [60]).

In coming to this conclusion, the Court considered an 

affidavit filed by Dr Phillipe Gerbeux (at [8]-[9]), which was 
accepted by the Court and all parties. Dr Gerbeux opined 
that “natural wetlands” include those in freshwater, those 
in freshwater areas subject to varying degrees of saline 
intrusion and those within the CMA itself. Essentially, it was 
made clear that any area supporting vegetation that can be 
fully or partially covered by water is a wetland. However, Mr 
Gerbeux left open the question regarding whether areas in 
the CMA that are permanently or often underwater also 
constitute wetlands. 

The Court also noted that the CMA is defined in the RMA 
to include not only the sea itself but also that part of a 
river either a distance five times the width of the mouth 
of the river or one kilometre upstream of the river mouth, 
whichever is the lesser. It also includes the foreshore, 
seabed, coastal water and airspace (at [38]). 

Having considered those (and other) factors, the Court 
based its findings on its view that if the NES had effect 
within the CMA (at [61]):

(a) There would be significant consequences on issues 
relating to marine areas and under the Fisheries Act 
1996, given the broad definition of CMA provided in 
the RMA;

(b) Freshwater planning instruments prepared under s 80A 
would not integrate directly with the area covered by 
regional plans. This could lead to issues as to how these 
would be implemented and enforced; and

(c) Given the number of wetlands in the CMA, particularly 
in the Northland Region, this would be a significant 
imposition for management of much of the coastline. 

The Court further noted that the NES did not clearly 
indicate an intent to control areas in the CMA. While there 
was clearly an extension in respect of “rivers or connected 
areas”, the Court considered that this could be used as a 
demarcation point (at [61]). The Court was clear that if the 
NES (which relates to freshwater) was intended to apply to 
all areas including the CMA, then that should have been 
explicitly stated. 

Following the Court’s declaration, the position was 
therefore that the NES only had regulatory effect upstream 
of the river mouth. Below this point, natural wetlands 
included as part of the CMA were instead regulated by the 
New Zealand Coastal Policy Statement 2010 (NZCPS) and 
other relevant documents. 

High Court – the Mangawhai decision

The Minister of Conservation and the Royal Forest 
and Bird Protection Society separately appealed the 
Environment Court’s decision to the High Court, with their 
appeals subsequently being consolidated in Minister of 
Conservation v Mangawhai Harbour Restoration Society 
Inc [2021] NZHC 3113 (Mangawhai). The appellants sought 
that the three declarations made by the Environment Court 
be set aside.

The key issue on appeal was the scope of the NES, and 
whether the standards applied to “natural wetlands” within 
the entirety of the CMA, rather than being limited to that 
part of the CMA upstream of any river mouth (at [49]).

The Court again traversed all the relevant definitions, 
including those of “water”, “coastal water”, and “CMA” (at 
[60]). It noted that under the RMA, a wetland includes areas 
that are wet (permanently or intermittently) from seawater, 
shallow seawater and land seawater margins. It further 
noted that any such wetland that was on the seaward side 
of the line of mean high water springs (or alternative line in 
a river) is within the CMA (at [61]). Additionally, the Court 
states (at [65]): 

So, having taken the trouble to exclude some 
types of wetlands, the drafters of the Freshwater 
Standards did not exclude wetlands in the CMA. 
This strongly supports a meaning of “natural 
wetland” in the Freshwater Standards as any 
wetland (other than one of three excluded types), 
whether in or outside the CMA.

The key finding in relation to the chain of relevant 
definitions outlined above, is that the NES does not adopt 
the narrow NPS definition of “natural inland wetland”. 
Rather, it adopts a definition which (through relying on the 
RMA definition of wetland), includes wetlands within the 
CMA. Had the drafters of the NES wished to exclude from 
“natural wetlands” any wetland located in the CMA, they 
could have:

(a) Used the term “natural inland wetland” from the NPS; 
or

(b) Provided a further exception to the definition of 
“natural wetland” (in addition to the three exclusions 
the definition already includes), to specifically exclude 
wetlands located in the CMA (at [66-67]).

While the Court accepted that the RMA draws some 
distinctions between freshwater management and coastal 
water management, it held that the RMA does not 
mandate that such distinctions be reflected in national 
environmental standards. It further held that while the NPS 
applies to freshwater, and to receiving environments to the 
extent that they are affected by freshwater, there is nothing 
in the NES to indicate that is it only implementing the NPS 
(and not, for example, also implementing the NZCPS). Nor 
does the NES provide that it only “follows” or “gives effect 
to” the NPS. Rather, the NES sits alongside the NPS as 
part of the national direction for resource management (at 
[102]). In ascertaining the purpose of the NES, the Court 
accordingly found it was clear that (despite its title!), the 
NES was intended to regulate more than freshwater (at 
[106]). 

Finally, the Court considered whether a determination 
that the NES applies to wetlands within the CMA would 
result in unintended consequences or practical absurdity. 
The Court did not consider this would be the case, noting 
in particular that its findings did not mean that the entire 
CMA constitutes a wetland and is therefore subject to the 
NES (at [116]).

Ultimately, the High Court quashed the Environment 
Court’s declarations and issued new declarations. The 
Court declared that the NES applies to natural wetlands 
in the CMA, and that the Environment Court should 
accordingly consider the PRP in light of the NES (at [125] 
and [134]). We note that this High Court decision has not 
been appealed.

Summary - Current legal position

In summary, the High Court decision confirms that the 
current legal position on the spatial scope of the NES is 
that the freshwater standards do apply to wetlands that are 
within the CMA (at [125(a)]). 

There is therefore a distinction between the scope of the 
NES, which applies to the CMA, and the NPS, which does 
not. The reason for this distinction is that the scope of the 
NPS is limited to terrestrial areas and freshwater, as the 
policy context for the CMA and coastal water is already 
set by the NZCPS (at [106(b)]). However, it was intended 
that the NES would have a broader scope, covering both 
terrestrial and CMA areas (at [106(a)]). Unfortunately, it 
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appears this intention has got somewhat obscured by both 
documents being introduced as a “freshwater package”, 
with the stated objective of protecting and regulating 
freshwater. 

For completeness, we note the recent decision of 
Federated Farmers of New Zealand v Northland Regional 
Council [2022] NZEnvC 16 (Federated Farmers). This was 
issued on 11 February and concerned appeals on the 
stock exclusion provisions of the PRP(at [1]). The Court 
acknowledged the changing legal background during the 
course of the proceeding, with the NES and NPS being 
introduced as the matter was being heard (at [4]). 

The Court addressed the various definitions of wetlands (at 
[135]), including the definition of wetland contained in the 
Stock Exclusion Regulations 2020 (at [137]). In doing so, 
the Court recognised the High Court Mangawhai decision 
on wetlands in the CMA (at [140]). 

A relevant issue in this proceeding was the size threshold 
for natural wetlands from which stock should be excluded 
(at [65(b)]), as all parties agreed that fencing of wetlands at 
or above 2,000m2 was insufficient (at [85]). The Court that 
the PRP provision of the minimum area for natural wetlands 
to be fenced for stock exclusion purposes should be 500m2 
(at [98]).  

PRACTICAL IMPLICATIONS

The High Court has helpfully clarified the spatial scope 
of the application of the NES. However, the Court’s 
decision will have a range of implications and there remain 
challenges in applying these provisions “on the ground”.

For example, the first issue is that regional councils 
must now apply their regional coastal plans (and assess 
consenting requirements for relevant activities in the CMA) 
in accordance with the constraints from the NES. Most 
obviously, this means it would be advisable for regional 
councils to review any relevant consents that were granted 
for activities in the CMA since the NES came into force and 
ensure these were appropriately assessed and processed. 

This in turn gives rise to the real practical difficulty of 
determining the extent of any particular wetland within 
the CMA – particularly its seaward boundary. As noted, 
there have already been significant issues with trying to 
appropriately define and then identify terrestrial wetlands. 
Such issues are only compounded within the CMA, 
where water depths can make identifying the extent of 

seabed vegetation (and therefore the wetland) even more 
challenging. 

Further, while the NPS requires regional councils to identify 
and map every natural inland wetland in its region within 10 
years of the NPS coming into force, there is no equivalent 
requirement for wetlands within the CMA. So, there is 
currently no direction (or even intention) for this issue to be 
addressed, even in the medium term. 

We also note that the Ministry of the Environment (MfE) 
has produced the WDP, which provides a robust national 
methodology for assessing and delineating the extent of 
wetlands to enable implementation of the NPS (Ministry 
for the Environment, Wetland Delineation Protocols 
(WDP), August 2020). Interestingly, however, the WDP 
protocols have not been tested to delineate wetlands 
that are in, or extend into, the CMA - likely because the 
NPS does not apply to freshwater in the CMA (Ministry for 
the Environment, Defining ‘natural wetlands’ and ‘natural 
inland wetlands’, 2021 - NB: this document has not been 
updated since the release of the High Court decision in 
Mangawhai [2021] NZHC 3113). The MfE has therefore to 
date provided no guidance on delineating the extent of a 
wetland in the CMA, despite making it clear that it always 
intended that the NES should apply to such features.

A second issue (which was identified in both the Bay 
of Islands and Mangawhai decisions) is the potential 
implications for the new freshwater planning process in 
accordance with s 80A of the RMA, which was introduced 
by the Resource Management Amendment Act 2020. In 
particular, a concern was raised that if the NES applies to 
wetlands within the CMA, all regional coastal plans would 
then be considered “freshwater planning instruments” 
which must go through the freshwater planning process 
(rather than the normal plan making process under sch 1 
of the RMA). However, the High Court has clarified that 
this is not the case. Despite its findings regarding the 
scope of the NES, the High Court held that s 80A is clear: a 
proposed regional coastal plan is not a freshwater planning 
instrument, so does not need to go through the freshwater 
planning process (at [115]). 

A third consequence of the Mangawhai decision is that it 
will inevitably constrain some activities that have routinely 
been undertaken in and around coastal wetlands. Part 3 of 
the NES imposes stricter activity statuses for activities such 
as vegetation clearance or land disturbance within and in 

proximity to natural wetlands, which we now know include 
those within the CMA.

In particular, the NES makes it a prohibited activity to 
undertake earthworks within a natural wetland, or to 
take, use, dam, divert or discharge water within a natural 
wetland, if that activity may result in complete or partial 
drainage of a natural wetland (NES, cl 53). This may create 
practical implications for farmers or owners of coastal 
land who have previously been able to undertake certain 
restoration or maintenance work, or manage water in a 
manner consistent with the relevant regional plan, who may 
now find such activities are precluded (or at least subject to 
much more stringent controls) under the NES. 

Finally, the practical effect of the Mangawhai case can 
be seen in the Federated Farmers Environment Court 
decision. As noted, the Court determined that the PRP 
should require wetland areas of 500m2 or more to be 
fenced for stock exclusion purposes, significantly reducing 
this from the originally proposed minimum threshold 
of 2,000m2 (at [98]). And as a result of the Mangawhai 
decision, this provision will now also apply to natural 
wetlands of 500m2 and above that are within the CMA. This 
will create additional costs and work for farmers, despite 
the fact the Environment Court recognised that fencing of 
smaller wetlands may create significant economic impacts 
(at [98(c)] and [98(e)]).
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Takutai Moana Act – key 
developments from Re 
Edwards (Te Whakatōhea (No 
2) and Re Ngāti Pāhauwera

Reform of the Resource Management Act 1991 (RMA) 
is, appropriately, the topic of the day. Nevertheless, a 
significant change to the management of resources in the 
common marine coastal area (CMA) took place in 2011 
with the passage of the Marine and Coastal Area (Takutai 
Moana) Act 2011 (Act). The impact of that change is 
becoming more visible as applications for rights under the 
Act progress through the courts and essential questions 
about how the Act is to be applied are answered. 

BRIEF BACKGROUND 

Customary title in land and the marine and coastal area was 
denied to Māori for over a century. In 1877, Wi Parata v 
Bishop of Wellington (1877) 3 NZ Jur (NS) 72 extinguished 
any potential for the recognition of customary title. 126 
years later in 2003, the landmark decision in Ngāti Apa 
v Attorney-General [2003] 3 NZLR 643 (CA) held that 
customary title was recognised at common law until lawfully 
extinguished. The Court of Appeal captured the position 
in the following way (at [13] per Elias CJ): “The transfer 
of sovereignty did not affect customary property. They are 
interests preserved by the common law until extinguished 
in accordance with the law”.

The controversial Foreshore and Seabed Act 2004 was 
enacted the following year, vesting full legal ownership 
of the public foreshore and seabed in the Crown. With a 
change in government in 2008, the Foreshore and Seabed 
Act was repealed and replaced by the Marine and Coastal 
Area (Takutai Moana) Act 2011 (the Act). 

The Act provides applicant groups with the ability to 
establish legal recognition and protection of customary 
interests in the CMA, through what the Act calls “customary 

marine title” and “protected customary rights”. These 
rights can be obtained through the High Court or by direct 
negotiation with the Crown. 

The Act imposed a six-year time limit for applications. At 
the deadline, there was an avalanche of applications. Just 
shy of 200 applications were made to the High Court and 
nearly twice as many applications were made to negotiate 
with the Crown. The entirety of the CMA was subject to 
at least one application. Many of the applications overlap. 

CUSTOMARY MARINE TITLE 

Customary marine title (customary title) is, like many 
legal concepts, a bundle of rights prescribed by statute. 
That bundle of rights is tightly confined and has little 
resemblance to common law property rights. For example, 
customary title creates an interest in land, but does not 
include a right to alienate or otherwise dispose of any 
part of the customary title. To that end, free public access 
has been retained in customary title areas. The Waitangi 
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Tribunal is currently considering whether the limited nature 
of the customary title breaches the Treaty of Waitangi. 

Holders of customary title obtain an “RMA permission 
right”, which is significant and is likely to be of most interest 
to resource management practitioners. In areas that are 
subject to customary title, activities that require resource 
consent (including controlled activities) cannot commence 
until the permission of the customary title holder has been 
obtained. Holders of customary title may give or decline 
permission on any grounds. There are no rights of appeal. 
(Some limited activities, called “accommodated activities”, 
can be carried out without the permission of a customary 
title holder.)

In practice, the RMA permission right will give holders of 
customary title significantly more control over the areas 
subject to that customary title. In all cases (other than those 
covered by the limited exceptions in the Act), obtaining 
the customary title holders’ permission to proceed will be 
an essential component of project planning. 

To establish customary title, an applicant group must 
prove that it has had “exclusive use and occupation” of 
an area from 1840 to the present day without “substantial 
interruption” and holds the area “in accordance with 
tikanga”. 

INTERPRETATION 

Prior to the commencement of hearings under the 
Act, critical questions existed about how “exclusive 
occupation” and “substantial interruption” would be 
interpreted, given neither term was legislatively defined. 
These terms appeared problematic, considering there are 
a large number of overlapping applications. Would two 
overlapping applications mean that neither group had 
exclusive possession without substantial interruption? 

Similarly, it remained to be seen how compatible te ao 
Māori concepts of land ownership would be with the 
legislation and how land could be held in accordance with 
tikanga under the Act. 

Two recent decisions by the High Court have gone a 
considerable distance to answering these questions. 

The High Court in Re Edwards (Te Whakatōhea (No 2)) 
[2021] NZHC 1025 adopted the concept of “shared 
exclusivity” from the Canadian jurisprudence (at [168]). 
Under this approach, a single customary title can be shared 

between applicant groups. Overlapping customary titles 
were not anticipated by the structure of the Act and the 
Court identified a number of practical problems that would 
arise from that approach. Provided the applicant groups 
can agree to such a shared exclusivity arrangement, the 
concept of “shared exclusivity” appears to be a pragmatic 
way forward for applicants with overlapping applications. 

Additionally, the words “substantial interruption” were 
interpreted purposively. The Court found that certain 
physical activities could amount to a substantial interruption, 
but the mere granting of resource consent itself could 
not. Whether a substantial interruption has occurred is a 
question of fact in each case – there is no presumption (at 
[230]). The Court observed that some structures (such as 
navigational markers) may well enhance the use of parts of 
the takutai moana instead of interrupting that use (at [252]). 

The Court concluded that the phrase “holds the specified 
area in accordance with tikanga” must be interpreted 
against concepts of tikanga only. The Attorney-General 
and the Landowners Coalition Incorporated argued 
that “holds” should be interpreted as a proprietary or 
proprietary like holding of the specified area. The Court 
disagreed and found that any attempt to measure a factual 
situation against western property rights or even the 
common law tests for customary land rights were unhelpful 
(at [144]). 

The Court observed that holding an area in accordance with 
tikanga is something different to being the proprietor of 
that area (at [130]). That proposition reflects the significant 
differences between tikanga Māori and European law at 
1840, such as the emphasis on the use and relationship with 
resources of the land and sea in tikanga Māori, compared 
to exclusive individual (or collective) title to an area of land 
in European law. 

An assessment of “holds in accordance with tikanga” is to 
be determined by focusing on evidence of tikanga “and 
the lived experience of the group”. As the Court eloquently 
put it (at [130]): “The exercise involves looking outward 
from the applicant’s perspective rather than inward from 
the European perspective and trying to fit the applicant’s 
entitlements around European legal concepts.”  

An example of “substantial interruption” by established 
infrastructure was considered in the more recent decision 
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of Re Ngāti Pāhauwera [2021] NZHC 3599. The Court was 
required to determine whether the presence of the Pan 
Pac Forest Products Ltd outfall at Whirinaki amounted to 
a “substantial interruption”. An outfall had been in place 
since 1973 and had recently been extended to a total 
distance of 2.4km. 

The Court applied the factual analysis described in re 
Edwards. Ultimately, the evidence indicated that hapū 
members reduced or ceased using the outfall area as a 
result of the pollution from the Pan Pac mill and outfall. The 
evidence drove the Court to a finding that there had been 
a substantial interruption of use and so customary title was 
declined for this particular area. The Court held, however, 
that the first element of the customary title test had been 
met, namely that the area was held in accordance with 
tikanga (at [230]-[232]).

The Court went on to consider a range of other structures. 
It found that two buoys located on Pania Reef, near Napier 
did not amount to a substantial interruption. Neither did 
the bridges and walkways in the Ahuriri Estuary, nor another 
stormwater outlet close to Ngāti Pārau’s boundary. For all 
of these assets, there was no evidence before the Court 
that their presence substantially interrupted the applicants’ 
exclusive use and possession of the CMA (at [493]-[514]). 

PROTECTED CUSTOMARY RIGHTS 

An applicant group can also seek recognition of certain 
customary activities such as waka launching and gathering 
natural materials through “protected customary rights”. 
Fishing, gathering seabirds and feathers (ie tītī and tōroa 
feathers), and activities relating to marine mammals cannot 
be subject to a protected customary rights order, despite 
those activities being important uses of the takutai moana. 
The activities must have existed at 1840 and have been 
continually undertaken since then. 

Where protected customary rights are obtained, the 
activities they protect are exempt from resource consent 
requirements and coastal occupation charges. 

Protected customary rights are also protected from other 
activities. Resource consents cannot be granted for 
activities if they are likely to have adverse effects that are 
more than minor on the exercise of a protected customary 
right, unless the holder of the protected customary right 
gives its written consent. Similarly, plans and proposed 

plans are prohibited from including rules that permit 
activities which will, or are likely to, have an adverse effect 
that is more than minor on a protected customary right.

The Court in Re Edwards found that an applicant need not 
show that it had exclusive use of an area or resource in order 
to obtain a protected customary right. Exclusivity is not an 
element of the test for a protected customary right. Instead 
it is entirely possible for an applicant to obtain a protected 
customary right for an area subject to customary title by 
another iwi/hapū/whānau. The Court observed that the 
principle of whanaungatanga emphasises an inclusiveness 
and collectiveness, and found that a requirement for 
exclusivity would be unreasonable for rights grounded in 
tikanga (at [395] – [398]). 

EXTINGUISHMENT OF TITLE IN RIVER MOUTHS 
UNDER THE COAL MINES ACT 1979 

The issue of the availability of river mouths to be recognised 
in a customary title or protected customary rights order 
arose in Re Edwards. The rights conferred to the Crown 
to minerals by s 262 of the Coal Mines Act 1979 were 
preserved by s 354 of the RMA. 

In summary, if a river can be defined as “navigable”, then 
the bed of it has vested in the Crown; if it is vested in the 
Crown, then customary title could be said to have already 
been extinguished, precluding the applicants from having 
the mouth of the river included in a customary title or 
protected customary rights order (at [346]). 

The starting point in considering whether a river mouth 
is “navigable” was the Supreme Court decision in Paki 
v Attorney-General [2012] NZSC 50; [2012] 3 NZLR 277 
which held that navigability was to be assessed at 1903, the 
date at which an amendment was made to the Coal Mines 
Act that had the effect of vesting the beds of navigable 
rivers in the Crown. The Court found that the Waiōweka 
River mouth had vested in the crown due to its navigability 
at 1903. There were established wharves at the river mouth 
at 1903, which appeared to put the matter beyond doubt 
(at [347] – [361].

The issue arose again in Re Ngāti Pāhauwera where the 
Court found that preservation of the Crown’s rights to 
minerals had extinguished Ngāti Pāhauwera’s interests in 
the bed of the Mōhaka River mouth. It determined that on 
the balance of probabilities the mouth of the Mōhaka River 

was navigable at 1903 and consequently, customary title 
and protected customary rights could not be granted for 
that area (at [211] – [216]).

The Court went on to observe that position effectively 
amounted to extinguishment via a sidewind and resulted 
in an injustice to the people of Ngāti Pāhauwera (at [217]). 

The matter is now before the Court of Appeal.

STAGE TWO HEARINGS 

The applicants in Re Edwards had a large degree of 
success, with customary title being awarded over three 
areas, including the western part of Ōhiwa Harbour and 
the coastal marine area between Maraetōtara in the west 
to Tarakeha in the east. The exact boundaries of the order 
were left to be determined as part of the Stage Two 
hearings. That hearing took place during February, but 
final orders have not been issued at the time of writing. 

The applicants in Re Ngāti Pāhauwera also had a large 
degree of success obtaining customary title over the 
application areas, which extend from a point approximately 
11km south of the entrance to Napier Harbour, northwards 
to the northern bank of Poututu Stream just south of 
Wairoa. The High Court decision is now subject to appeals. 
However, the Stage Two hearing to finalise the orders will 
commence on 23 May 2022.

FINAL COMMENT

The hearings and negotiations under the Act are the latest 
in a long line of legal challenges by both the Crown and 
mana whenua to determine the status of customary title in 
New Zealand. The large number of applications will mean 
that it will take years, if not decades, to achieve finality for 
all of the applicants. 

The Court’s decisions in re Edwards and re Ngāti Pāhauwera 
have set a clear pathway for applicants to follow in pursuing 
their applications (subject to the resolution of the re Ngāti 
Pāhauwera appeals). The large success by the applicants 
in these early cases suggests that obtaining customary title 
and protected customary rights orders may be achievable 
for many applicants around the country. 

The legal and consenting landscape will continue to evolve 
with the resolution of each application, which will be of 
acute interest to existing and prospective users of the CMA 
and regional councils. 

Disclosure – the authors represent Hawke’s Bay Regional 
Council in Re Ngāti Pāhauwera and as well as other 
regional and district councils in relation to customary 
title and protected customary rights applications around 
New Zealand. 
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