
Official Journal of the Resource Management Law 
Association of New Zealand Inc.

Te Kahui Ture Taiao

November 2021

w
w

w
.r

m
la

.o
rg

.n
z

The Drury Creek Islands: a case 
study on the benefits of trading 
up ecological offsets

Resource Management Journal



INSIDE

5: The Drury Creek Islands: a 
case study on the benefits of 
trading up ecological offsets

30: Public participation 
in New Zealand resource 
management: are we on the 
right track?

44: Mandatory climate‑related 
financial disclosures in 
Aotearoa: challenges 
facing the Financial Sector 
(Climate‑related Disclosure and 
Other Matters) Bill

13: What does ‘protection’ of 
biodiversity mean?

36: Subdivisions and RMA 
reform

20: Tackling the infrastructure 
problem in the redesign of the 
new resource management 
system

40: Trans‑Tasman Resources 
Limited v Taranaki‑Whanganui 
Conservation Board [2021] NZSC 
127

Editorial:
3: Bronwyn Carruthers, Barrister, Shortland Chambers

5 13
30

44

36
20
40



RESOURCE 
MANAGEMENT  
JOURNAL 3w

w
w

.r
m

la
.o

rg
.n

z

All idications are that offsets are still in the toolbox of the 
effects hierarchy under the National and Built Environments 
Act. Instead of confining offsetting to “like for like” 
exchanges, opportunities exist to “trade up” and achieve 
superior ecological benefits. In our lead piece this edition, 
Graham Ussher, Mark Tollemache and Ian Munro share their 
experience to restore the 15 ha Drury Creek Islands as part 
of the development of the 187 ha Auranga master planned 
community. This included the development of the Ecological 
Compensation Ratio and subsequent Wetland Ecological 
Valuation out-of-kind accounting method. Their frank 
reflections are timely as the detail of the NBE Bill emerges.

Equally timely are the thoughts shared by John Craig 
and Stephen Christensen in their article. Does the NBE 
Bill’s requirement to prescribe environmental limits on 
“biodiversity, habitats and ecosystems” offer adequate 
protection of indigenous biota? Is “habitat” the right 
focus? How will the crucial role of pest management be 
factored in? Can these concerns be addressed by focussing 
on “ecological integrity”?

As too is the focus in the article from Claire Kirman and 
David Ison on the potential of the Strategic Planning Act.  
The timely provision of adequate infrastructure is critical 
to urban development. The existing lag is a key constraint 
that needs to be addressed in the redesign of the resource 
management system. As Claire and David highlight, the 
Resource Management Review Panel recognised the need 
for the new system to be well-integrated with infrastructure 
decision-making and with the goal of long term, strategic 
and integrated planning for both development and 
the environment. They then look at actions recently 
taken within the existing system that aim to address the 
linkages between infrastructure, urban form and housing  
supply – the NPS:UD and the Urban Development 
Act 2020 – and the initiatives to address the current 
shortcomings around funding, before offering a number 
of examples of how the reformed system might better 
achieve integration.  Their concluding observations call 
for focus on building resilience into the design of the SPA, 
paying particular attention to the transition and avoiding 
aspirational goals with little to no concrete formulation of 
what is actually required to change.

Gemma Hollis queries whether the ability of the public 
to access and participate in RMA decision making has 
reduced over time. From her review of 562 Environment 

Court cases in the period 1960 – 2020 she identified then 
analysed 51 comparably similar decisions to ascertain 
trends in length and the numbers of expert witnesses 
called. The increasing reliance on expert evidence is likely 
preventing people from participating at Court-level and 
often creating a trickle-down expectation at Council-level 
too. With this analysis in mind, she then considers whether 
the new processes recommended by the Resource 
Management Review Panel will facilitate more effective 
public participation.

Rounding out this Edition’s focus on reform topics 
is the article from Thomas Gibbons on subdivisions: 
arrangements that look like subdivisions should be treated 
like subdivisions; constraints on vesting roads need to be 
lifted; and s225 should be deleted to remove the risks it 
poses to “off the plans” sales.

The Supreme Court’s decision on the TTR marine consents 
issued by the EPA is summarised by Dylan O’Connor and 
Rebekah Hill.

A general outline of the upcoming climate change reforms 
and the work of the External Reporting Board (XRB) on 
the Taskforce on Climate-related Financial Disclosures 
framework is provided by Claire Kirman, Lucie Drummond 
and Alex Baker. They explain the rationale for these reforms 
and consider the potential limitations and challenges 
facing XRB in introducing a disclosure regime that will lead 
to meaningful change. 

EDITORIAL
Bronwyn Carruthers, Barrister, Shortland Chambers
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The Drury Creek Islands: a 
case study on the benefits of 
trading up ecological offsets

Ecological offsets are an accepted resource management 
practice in situations where the effects of development 
cannot be avoided, remedied or mitigated. Offsetting 
typically involves ‘like-for-like’ exchanges, where replacing 
equivalent ecological value or biodiversity is the objective, 
primarily to avoid any net loss. Although national guidance 
on biodiversity offsetting recognises the potential benefits 
of ‘trading up’, there are few examples nationally (Maseyk 
F, Ussher G, Kessels G, Christensen M, and Brown M 
Biodiversity offsetting under the Resource Management 
Act: A guidance document (Prepared for the Biodiversity 
Working Group of behalf of the BioManagers Group, 
2018)). Stepping outside of the traditional like-for-like 
design space can make available significant opportunities 
for biodiversity restoration and management. Current 
resource management tools do not easily allow for such 
an approach and can in fact discourage developers from 
pursuing better alternatives where they exist. 

The purpose of this paper is to share the experience of 
the Drury Creek Islands, where a non-like-for-like approach 
offered an opportunity for a substantial trade up and 
significant ecological benefits that would not have been 
possible had a strict like-for-like approach been taken. 

The Drury Creek Islands offered a rare opportunity for 
ecological offsetting, as part of the Auranga master 
planned community development. Fifteen hectare of 
wetland and coastal forest on three small, publicly-owned 
riverine islands will be restored. Focusing on this initiative 
rather than conventional linear riparian planting of stream 
margins and working in close partnership with iwi and the 
Department of Conservation, the developer was able to 
‘trade-up’ the quality of required offsets than would have 

otherwise been the case. A substantially greater ecological 
benefit for regionally-threatened wetlands, plants and 
fauna will be achieved as a result of this initiative. 

OPPORTUNITIES IN AURANGA: 
MASTERPLANNING IN PRACTICE

Auranga is a masterplanned community in Drury, 
Auckland. It started as a Special Housing Area in 2016 
and was expanded through Plan Change 6 in 2019. The 
masterplanned approach of Auranga applies carefully 

Authors:
Dr Graham Ussher, M.Sc 
(ecology), Ph.D (ecology), EIANZ, 
ACENZ; Mark Tollemache, 
M.Plan; Ian Munro, B.Plan; 
M.Plan; M.Arch (Urban 
Design); M.EnvLS; M.EngSt 
(Transportation); MNZPI

Continued
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thought-out design at a large scale, from the layout of 
streets and urban blocks to the provision of a 10 per cent 
affordable housing component, a new primary and 
secondary school, local employment, access to public 
transport and a network of esplanade and recreation 
reserves. The result is a high quality, coherently planned 
neighbourhood where the community will thrive. 

Currently, Auranga covers 187 ha, with planning for further 
stages underway. When complete, Auranga will comprise 
around 3,000 houses in the wider Drury West development 
of approximately 10,000 houses. 

BALANCING COMPETING OBJECTIVES: THE 
PLANNING CHALLENGE

Developing Auranga has involved modification of 
underutilised farmland, including some stretches of the 

site’s streams (approximately 780 m out of a total 3.1 km, 
mostly assessed as low quality or degraded). While the 
Auckland Unitary Plan (AUP) policy seeks to avoid the 
loss of streams, it also seeks to provide accommodation 
for Auckland’s growing population in a quality, compact 
form. As with all urban development, it is inevitable that 
a balance needs to be struck between these different 
outcomes on a site‑by‑site basis. 

In Auranga, best-practicable efforts have been devoted 
to avoiding, remedying and mitigating stream effects 
through the design of the subdivision and setting aside 
and then planting of the riparian margins. Works to date 
have included 1.3 km of stream replanting and 3.5 km 
of foreshore planting on the Ngākōroa Stream and Drury 
Creek within Auranga. 

Image 1: Mitigation includes replanting of the Ngākōroa Stream and Drury Creek foreshore. Also seen here, 
the jetty for local waterway access.
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This has come at some cost to the developable yields of 
the project. The cumulative loss of site area to streams 
and their margins, roads and other open spaces reduced 
the developable land yield to 52 per cent of the gross 
greenfield site area. Traditional development practices 
would expect a yield of 65 – 70 per cent. 

Even so, some effects on streams could not practicably be 
avoided. Full stream retention would have led to a loss of 
efficient urban block structure, and – of greater ecological 
interest – less-direct travel routes with cumulatively 
significant carbon-equivalent emissions. It was highly 
debatable whether the benefits resulting from retention 
and enhancement of the lowest-quality streams would 
in all instances actually outweigh the costs (including 
environmental) of that retention. 

For example, upgrades to a key collector road, Bremner 
Road, were essential to provide for the safe and efficient 
movement of new residents to and from their homes. 
This required an unavoidable realignment of 440 m of  
degraded/low-quality intermittent stream, converting open 
channels, farm ponds and existing culverts into a new culvert.

As a result, the AUP required ecological offsets ‘to 
compensate significant residual adverse biological effects 

arising from subdivision, use and development’ (AUP 
chapter E3, introduction). Normally, similar streams in 
the same catchment would be restored to provide similar 
ecological outcomes. In Auranga, there was a much more 
exciting opportunity: to achieve ‘like-for-better’ ecological 
improvements on three small, highly degraded, but 
potentially spectacular, islands in the Drury Creek. The 
only problem was that it didn’t fit into any approved box 
described by the AUP.  

THE DRURY CREEK ISLANDS: AN OVERLOOKED 
TAONGA 

Little is known about the history of the three islands in the 
Upper Drury Creek. Their Māori names, if they had any, are 
lost to us. Grazed by cattle for a long time, their native flora 
and fauna are also gone. 

Around 15 ha in total, the Drury Creek islands are some 
of the last remaining examples of publicly owned islands 
in the Manukau Harbour. They are administered as a 
recreation reserve by the Department of Conservation 
(DOC), under s 17 of the Reserves Act 1977. Until recently, 
they were leased to a neighbouring farmer for grazing. 

Image 2: The Drury Creek Islands



RESOURCE 
MANAGEMENT  

JOURNAL8
w

w
w

.rm
la.org.nz

Prior to human modification, we surmise that the islands 
would have featured dense saltmarsh communities, coastal 
shrubland vegetation and low coastal forest dominated by 
broadleaved trees and shrubs. Although small, the islands 
would have supported a wide variety of plants, birds, 
insects and lizards.

Local iwi, Ngāti Te Ata, Te Akitai and Ngāti Tamaoho, consider 
the islands to be taonga of significant cultural importance, 
being recognised in statutory acknowledgements and in the 
Manukau Harbour WAI08 Treaty claim.

When the Auranga project began, public (and even Council) 
awareness of the islands appeared to be very low. Perhaps 
in part because there has been no practical means of 
public access. The islands are connected to each other 
and the mainland by artificial causeways. However, the 

adjoining Esplanade Reserve was impassable due to weed 
infestations, steep banks and lack of formed tracks. With 
limited resources, DOC had no management plan for the 
islands and no plan to develop one in the foreseeable future. 

Ecological assessments conducted in 2017 identified that 
the islands’ wetlands were pugged, grazed and degraded, 
with almost no habitat for native plants and wildlife. We 
identified only three common native bird species and 
no lizards on the islands. Coastal sand flats colonised in 
the 1970s by mangroves and supporting lush saline turf 
communities were grazed and trampled by cattle. Higher 
ground was dominated by rough grazed pasture, old pine 
trees, weeds, rabbits and dilapidated service buildings. 
Archaeological sites were badly damaged by erosion and 
grazing. 

Image 3: Severe degradation from long‑term cattle grazing meant very little habitat for native species.
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Continued

We could see the significant restoration potential of the 
islands, with substantial areas of saline and freshwater 
wetland habitat for birds such as the endangered banded 
rail, crake, fernbird and perhaps Australasian bittern. The 
elevated parts of the islands could support coastal forest 
and shrubland with habitat for native birds. With pest 
control, these elevated sites could also provide habitat for 
threatened and at-risk lizards and insects far more securely 
than adjacent mainland areas.

We know that comprehensive site-based, whole-of-system 
restorations deliver ecological gains at a much greater 
intensity than linear and fragmented stream-side restorations. 
For example, lizard populations on pest-free Tiritiri Matangi 
Open Sanctuary are now at up to 10,000-per-hectare, 
compared to the 50-per-hectare that might be expected in 
a stream-side site on mainland Auckland. 

Stream edge restorations must contend with inconsistent 
management practices and inevitable compromises due to 
fragmented title boundaries and ownership arrangements. 
As a single, spatially concentrated and comprehensively 
managed public space, the Drury Creek islands offered the 
opportunity to achieve superior and more reliable levels 
of ecological benefits. The site also allowed for consistent 
management and funding by the local community – including 
through annual funds collected by the (private) Auranga 
Residents’ Association. 

TRADING UP: THE OFFSET PROPOSITION

Appendix 8 of the AUP sets out a framework for the use 
of biodiversity offsets, including that the offsets are only 
used after avoiding, remedying or mitigating effects; that 
they are demonstrably additional to what would otherwise 
occur; that they are located close to the development; 
that there is no net loss of ecological value; and that the 
ecological values are the same or similar to what is being 
lost. These principles infer a ‘like-for-like’ approach to 
offsetting and this was strongly the preference of Council 
officers.

For Auranga, this meant restoring local streams to match 
ecological values. However, it proved difficult to find 
acceptable opportunities for like-for-like offsets in the 
immediate or neighbouring catchments:

• The ‘future urban’ zoning of all the surrounding land 
meant that no offsets were possible in the immediate 
catchment area (the Council regards streams in those 

areas as already ‘banked’ in restoration terms by the 
future urban development that will occur around them). 

• Much of the offsetting potential in neighbouring 
catchments had already been taken up by earlier 
developments. 

• Other public streams in the wider Drury Creek and 
Ngākōroa Stream catchments were ruled out by Council 
officers, who had a (we think reasonable) preference to 
keep those stream margins in mowed grass for flood 
conveyance purposes. 

Pursuing stream restoration further would have required 
identifying streams further afield. This did not meet iwi 
and developer objectives to manage effects within the 
catchment. In summary, the expected like-for-like method, 
in addition to being unlikely to deliver meaningful ecological 
benefits in real-world terms, was not actually of practicable 
use in this area, and would not have met the needs of the 
project’s stakeholders.

Our preferred option was to ‘trade-up’ the required 
offsetting by undertaking native planting, stock removal 
and weed and animal pest control over parts of the Drury 
Creek islands, with a particular focus on restoring the 
wetlands. The restoration site was immediately adjacent to 
the development site. It was work that would not otherwise 
be undertaken by DOC, and – perhaps most importantly – it 
was an opportunity to turbocharge ecological outcomes 
for the local catchment area, with far greater potential for 
ecological values through spatial concentration. Wetlands 
have experienced a greater loss than streams in the 
Auckland region and are a threatened ecosystem type. On 
these islands, the wetlands were barely functioning.

Working with the developer, DOC, Ngāti Te Ata, Te Akitai 
and Ngāti Tamaoho, we developed a restoration plan 
to plant the wetlands on the islands, with a mixture of 
like-for-like and like-for-better offsetting. Iwi advised that, in 
this specific case, the mainland stream removals proposed 
were acceptable to them on the basis that the islands would 
be restored and net ecological improvements would result. 

Our calculation was that the restoration of the islands 
offered far greater ecological benefits than a conventional 
riparian stream planting scenario would have delivered. 
Over and above this, the mainland stream removals allowed 
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for a more efficient use of the identified development land. 
In our opinion, that additional development efficiency more 
than offset the additional financial costs that the islands’ 
restoration incurred.

However, seeking approval under the AUP for a like-for-better 
offset was uncharted territory. We needed to develop an 
agreed exchange ratio between the ecology values removed 
within Auranga and those created or enhanced on the 
islands. The resulting Ecological Compensation Ratio (ECR) 
accounts for in-kind (like-for-like) offsetting and out-of-kind 
(like-for-unlike) ecological compensation and was enabled 
through policy 14 of (private) Plan Change 6:

… where offsets or compensation are proposed 
to address residual adverse effects on natural 
resources that cannot be avoided, remedied or 
mitigated, consideration may be given to the local 
restoration opportunity and the multiple ecosystem 
benefits which could be achieved by directing 
the offsets or compensation to the Drury Creek 
Islands Recreation Reserve. Where any such offset 
or compensation is proposed, it should contain 
an assessment of the ecosystem values lost or 
degraded within the precinct and gain on the Drury 
Creek Islands Recreation Reserve.

The ecological exchange developed to support the trade 
between stream loss and wetland restoration was modelled 
on the Stream Ecological Valuation (SEV) approach for 
like-for-like stream loss: gain accounting, as well as principles 
of wetland values assessment, threat management and 
restoration common to wetland guidance (Storey RG and 
others Stream Ecological Valuation (SEV): A method for 
assessing the ecological functions of Auckland streams 
(Auckland Council Technical Report 2011/009, 2011)). Loss 
of stream area was replaced by an enhancement to wetland 
and wetland margin ecological state. The increment of 
wetland enhancement anticipated through restoration 
followed the same approach that is applied to predicted 
improvements to streams under the SEV. 

The area of wetland and margin required to achieve at 
least no-net-loss was adjusted to account for time lags in 
ecological delivery and uncertainty and risk following the 
normal ways of accounting for these. The overall result for 
wetland restoration was an area of wetland restored that was 
between 20 and 35 times the stream bed area removed or 
modified (depending upon stream-specific values and level 

of modification proposed). Because the exchange involved 
the restoration of a more threatened environment type 
(wetland) than was proposed to be removed (intermittent 
stream), the exchange qualified as a ‘trade up’ offset.

CHALLENGING CONVENTIONAL APPROACHES 
TO SECURE CONSENT

The like-for-unlike proposal, specific to the Drury Creek 
Islands, was the subject of a contested public hearing 
through Plan Change 6. While iwi and DOC supported the 
proposal, Auckland Council opposed the initiative on the 
premise that policies contemplating any form of stream loss 
were repugnant to the overarching ethic on stream retention. 
It also contended that like-for-unlike was not an acceptable 
outcome to provide for, and that the AUP does not specifically 
allow for ‘compensation-type’ biodiversity exchanges. 

Independent Commissioners subsequently approved 
Plan Change 6, including the mechanism that allowed 
for consideration of island restoration in instances where 
unavoidable adverse effects on streams would occur. 
The Wetland Ecological Valuation out-of-kind accounting 
method was subsequently developed between the 
Auranga technical team and Council’s advising ecologist.

To our knowledge, this is the first time that an ‘out-of-kind’ 
exchange has been approved under the relatively new (for 
this country) concept of biodiversity offsetting, or at least 
quantitative compensation, in New Zealand. 

RESTORATION IN ACTION

Since the approval of Plan Change 6, the Restoration Plan 
for the Drury Creek Islands has been formally approved by 
DOC. The vision is that it will be a natural environment for 
indigenous plants and animals, free from significant impacts 
of plant and animal pests; accessible to the public; and where 
there is recognition of the kaitiaki role of iwi in the long-term 
protection, management and care of the cultural and 
biological aspects of the reserve. It is expected to become 
a sub-regionally significant Open Space Reserve serving 
the developing mainland community. As a part of this, the 
local Auranga community will also actively participate in 
the protection and maintenance of the natural and cultural 
values set in place by the restoration plan, including by way 
of their annual contribution to its ongoing management. 

To date, the over-mature pines (288 of them) and plant 
pest species have been cleared from the islands. Mulch 
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generated from the pines has assisted with the planting 
programme. Large logs remaining have been used to 
create wildlife habitat and shelter plantings. Rabbits, cats, 
possums, and mustelids are controlled, and eradication is 
the goal. Pest control, habitat management and exclusion 
fencing initiatives on the adjoining mainland will minimise 

pest animal (and domestic cat) reinvasion risk. Of the 15 ha, 
4.5 ha will be restored as a result of Auranga stream-related 
offsetting. Eight hectares of the remainder could be added 
to in the future should agreement be reached for additional 
offsetting from other developments. The balance will be 
kept as unplanted areas for walking tracks and viewpoints. 

Image 4: Native plantings on Island 1, well established after one year.

CONCLUSIONS

When we began the master planning process for Auranga, 
our objective was clear: to create a high quality, coherently 
planned neighbourhood where the local community can 
thrive. We discovered that the Drury Creek Islands presented 
a parallel ecological master planning opportunity. 

This ‘master planning’ of ecological outcomes meant 
reconsidering our approach to development offsets. 
Instead of finding whatever like-for-like was required to 
‘get a pass mark’ of offsetting under the AUP, we focussed 
instead on the immediate opportunities of the site and, as 
a result, have achieved a significantly better outcome than 
would have otherwise occurred.

Working with iwi and DOC, we were able to design and 
fund a restoration programme as an integral part of the 
development process for Auranga. Instead of restoring 
fragmented and potentially distant stretches of stream 
bank, this programme is going to yield significant ecological 
benefits for regionally-threatened ecosystems and species. 

The islands will be restored to their role as a valued taonga, 
and the Auranga community will have the opportunity to 
contribute to their ecological wellbeing.

The challenge, then, was to find a way through the 
conventions of the expected processes of resource 
management and the AUP to allow a trade-up. To be 
frank, it would have been easier to move through the 
consenting process with inferior stream offsets in other 
catchments. The islands project did not fit neatly into any 
standard approach to effects management and ecological 
exchanges. It took substantial effort and risk to pursue an 
alternative path, and at times our resilience was severely 
tested. But, we propose, the outcomes that have been 
ultimately agreed to will speak for themselves. 

We hope that this experience demonstrates that sometimes 
like-for-like ecological thinking is not the only approach. In 
the right circumstances, substantially greater benefits can 
be achieved, and we propose that promoting sustainable 
management, as set out in the RMA, should include 
encouraging net betterment where it is possible. 
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INTRODUCTION

Aotearoa New Zealand has a biodiversity crisis severely 
affecting both its unique indigenous flora and fauna. 
Many of its animals have become extinct since humans 
and accompanying species arrived in New Zealand, and 
many of our remaining species are at risk of extinction. 
New Zealand’s current Resource Management Act (RMA) 
gives regional and district councils a responsibility to 
maintain indigenous flora and fauna (although not in 
a ‘bottom line’ sense – see the recent decision of the 
Environment Court in Brookby Quarries Ltd v Auckland 
Council [2021] NZEnvC 120 at [24] – [26]) and recognises 
protecting our remaining significant flora and faunal 
habitats as a matter of national significance. However, 
the law treats flora and fauna separately, which can lead 
to misunderstandings and lost opportunities for better 
protection of indigenous biota. Opportunities for better 
protection and enhancement can be lost when policies 
that prohibit nearly all activities that impact significant 
biodiversity values are imposed. While this ‘preservationist’ 
approach will work in some instances, it is ineffective in 
others, and inadequately recognises the extent to which 
protection of New Zealand’s remaining faunal values in 
particular requires active, rather than passive protection. 
Providing for ‘preservation’ through legal status or 
covenants that preclude future activities will not on their 
own provide for protection of many biodiversity values in 
the presence of invasive pests.

A more effective approach in relation to protecting 
New Zealand’s remaining fauna may be to allow some 
activities that impact indigenous biota to proceed, but to 
require those activities to include mitigation and positive 
enhancement measures such as predator control, to 

achieve overall better protection for and enhancement of 
the affected values. In other words, always requiring a net 
biodiversity gain.

SHOULD FLORA AND FAUNA BE TREATED 
SEPARATELY?

As a matter of national significance, the RMA requires 
decision-makers to recognise and provide for “the 
protection of areas of significant indigenous vegetation 
and significant habitats of indigenous fauna” (s 6(c)) as part 
of the wider promotion of sustainable management. Little 
guidance is provided either in the statute or in case law as 
to why protection of significant vegetation is to be achieved 
by protecting significant areas while protection of fauna is 
to be achieved by protecting significant habitats. There 
appears to be little discussion on the relative risks, conflicts 
and opportunities involved in this differential approach 
to the protection of flora and fauna. The trend over time 

Continued

What does ‘protection’ of 
biodiversity mean?

Authors:
John Craig, Ecologist and  
Stephen Christensen, 
Barrister
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has been to move towards an increasingly simplistic policy 
approach which seeks to avoid any potentially adverse 
effects on significant biodiversity values where activities are 
proposed, even to the point, in extreme cases, of avoiding 
effects on individual specimens. Moreover, in the case of 
fauna, the emphasis on habitats rather than the faunal 
populations themselves leaves how “habitat” should be 
defined unresolved. As we discuss below, the outcome of 
this emphasis can be perverse for both fauna and flora.

The consultation draft of the Natural and Built Environments 
Bill (NBA) retains the RMA’s treatment of flora and fauna in 
the environmental outcomes that must be promoted but 
includes restoration and improvement as well as protection 
as objectives (cl 8(d)). The Bill does not define ‘protection’, 
however, whereas the Conservation Act does: 

protection, in relation to a resource, means its 
maintenance, so far as is practicable, in its current 
state; but includes—

(a) its restoration to some former state; and 

(b) its augmentation, enhancement, or expansion. 

The NBA also proposes that the national planning 
framework and plans must prescribe environmental limits 
for “biodiversity, habitats and ecosystems” (cl 7(4)(b)). As 
with the RMA, the NBA does not define ‘habitats”.

“EIANZ guidelines for use in New Zealand: terrestrial and 
freshwater ecosystems” (Roper-Lindsay, Fuller, Hooson, 
Saunders and Ussher, 2nd edition, 2018) offer guidance 
on assessing risks to vegetation and fauna (Guidelines). 
However, they do not offer guidance on the different 
relative risks to flora and fauna and also offer no guidance 
on defining habitat. Consideration of exotic pests is 
predominantly in the context of their minimal intrinsic value 
rather than in the context that they threaten and partly 
define existing ecosystem values. Even assessment of 
offsets and compensation within these Guidelines includes 
no advice regarding relative effects and gains and the time 
frames for effecting protection of vegetation versus fauna.

While the NBA repeats much of the RMA’s phraseology, 
the opportunity exists to consider whether or not future 
legislation (both primary legislation and regulation/national 
policy statements) should address protection of indigenous 
biota in a more useful and effective way. 

In this paper, we discuss these issues and suggest potential 
ways forward.

WHAT IS HABITAT?

Habitat is where an organism lives. It typically means all the 
environmental conditions an organism needs to survive and 
reproduce successfully (for example, see Brain Fath and Scen 
Erik Jorgensen “Encyclopaedia of Ecology” 2008). While 
habitat is vital for both flora and fauna, in s 6(c) the concept 
of habitat applies explicitly only to fauna. There has been 
a tendency to assume that everywhere an animal is seen is 
an important part of its habitat, whereas the areas used but 
not seen attract less attention. Further, infrastructure and the 
impacts of introduced species tend to be ignored. Leaving 
out consideration of habitat for indigenous vegetation and 
focusing just on areas where significant vegetation occurs 
means that the plants may be protected but no longer have 
essential elements for their persistence, such as pollinators 
or seed dispersers, present. This can affect the long-term 
composition of the vegetation. Fauna are part of the habitat 
of vegetation, and this ecological reality tends to be poorly 
considered in the current wording.

A weakness of the current approach of the RMA to this 
matter of national significance (and repeated in the NBA) 
is its tendency to place little emphasis on the effects of 
the presence of introduced predators and herbivores on 
indigenous biodiversity. Section 6(c)’s emphasis on areas 
of significant vegetation and significant habitats of fauna 
(rather than on the protection of the faunal populations 
themselves) overlooks the extremely important 
contribution management of pest plants and animals 
makes to biodiversity maintenance and protection. The 
current programme of Predator Free 2050 is based on 
this understanding and shows widespread government 
and community support. Further, understanding that the 
presence (historical and current) of introduced pests may 
be unnecessarily constraining where indigenous flora and 
fauna are now found can offer opportunities to better 
protect our important biodiversity more effectively. In 
summary, New Zealand is not short of habitat for many 
of our indigenous plants or animals, but we are short of 
functional habitat where many of these organisms can 
safely live and breed. Glasby (G.P Glasby “A review of 
the concept of sustainable management as applied to 
New Zealand” Journal of the Royal Society of New Zealand, 
1991) compared our forests to cathedrals that had lost their 
choir: the trees remain, but the birds have largely gone.

If the matter of national significance was the protection of 
significant faunal populations (rather than the protection 
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Continued

of significant habitats where that fauna is currently found), 
then the presence of introduced predators which impact 
the fauna directly or introduced herbivores that impact 
the flora in the habitat of the fauna would become more 
relevant. 

The significance of this shift would be to put in sharp focus 
that the status quo for many of our important species is a 
state of ongoing decline due to the presence and impact of 
pest organisms. That understanding provides a more robust 
basis for then assessing the effects of proposed activities on 
indigenous biota. In particular, it would more easily allow for 
the encouragement and recognition of positive actions to 
prevent ongoing biodiversity losses (i.e. protection) as part 
of development proposals. If the objective is to protect, 
restore and improve our important biodiversity values, 
then in assessing the extent to which proposed activities 
contribute to that objective (positively or negatively) it is 
necessary to understand what is likely to happen to those 
values in the absence of those proposed activities (and their 
associated actions in relation to the biota). 

This means, for example, that where a development 
proposal involves the unmitigated (including offset or 
compensated as per the definition in cl 3 of the NBA) loss of 
indigenous fauna through habitat destruction, the adverse 
effects of that may be compounded by understanding 
that the remaining fauna is in a state of decline because 
of the ongoing effect of pests. On the other hand, where 
a development proposal involves a well-designed and 
long-term pest control or eradication programme in the 
surrounding area, the net result may be an important 
overall improvement in indigenous biodiversity values. 

Protecting populations of indigenous flora versus 
indigenous fauna has widely differing risk profiles. 
Comparison of the threat status (Department of 
Conservation) of New Zealand’s animals and plants clearly 
demonstrates this (Figure 1). There is a vastly greater 
proportion of extinct animals than plants and similarly a far 
greater proportion of animals with a threat ranking than is 
the case for plants.

Figure 1: The percentage of selected animal and plant groups in differing categories of threat of extinction.
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This higher relative risk of extinction for lizards and birds 
compared with plants is the outcome of differing life 
history traits. Plants have a dormant stage (seeds, spores 
or equivalent) that allows long term preservation of a 
species or subspecies. Similarly, for many plants, laboratory 
techniques for tissue culture or horticultural techniques of 
cuttings, allow a form of vegetative propagation. While 
it is possible for plants to still exist but be functionally 
extinct, in that there may no longer be a self-supporting 
wild population, such as kakabeak, this is not an option 
for animals. Moreover, there are species of trees that were 
growing in New Zealand long before humans or their 
introductions arrived. The effects on many of these as a 

result of the introduction of people and harmful organisms 
are yet to be seen, but over time there may well be 
significant adverse effects. (The effects of kauri dieback 
disease and myrtle rust may be good examples).

Animals do not have a dormant stage. Even the oldest 
of New Zealand’s indigenous fauna have lived in an 
environment that includes humans and their introduced 
species. So, while plant populations may decline to low 
levels, they can persist (especially with human assistance). 
In contrast, when indigenous fauna declines because of 
adverse interactions with introduced species, unless the 
decline is halted while a viable population remains, the loss 
is permanent (Figure 2).

The consequence of these differences for decision 
makers seeking to protect, restore and improve 
indigenous biodiversity is that vegetation and fauna 
must be considered independently as well as together. 
Consideration of relative risk factors and effects of time 
become important in determining what is necessary to 
protect the specific biodiversity value under consideration. 
With effective herbivore control, the passing of time 
may appear to restore a damaged area of indigenous 
vegetation but without also ensuring the continuation 
of the faunal components of the ecosystem, such as the 
ongoing presence of viable populations of pollinators 

and seed dispersers, the floral species composition of the 
vegetation will be different. Similarly, only avoiding impacts 
on the vegetation components of the habitat of indigenous 
fauna will not necessarily protect the fauna. 

Defining habitat is also important to sustaining fauna 
populations. Confining fauna to where they currently occur 
may constrain populations to sub-optimal habitat. When 
habitat is described in terms of where animals are currently 
found, three assumptions of doubtful validity are made. 
As outlined in the case of takahe (RD Gray and JL Craig 
Theory really matters: hidden assumptions in the concept 

Figure 2: Relative risk of extinction of plants and animals
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of ‘habitat requirements’” 1991), it assumes that how an 
animal currently behaves is what it always does (ahistorical 
assumption). In other words, the animal behaviour is 
genetically fixed (genetic determinism assumption). Finally, 
it assumes that their behaviour is fixed and they do not 
learn and adapt (adaptationist assumption). The generally 
accepted understanding of whio or blue duck habitat 
demonstrates the problem. 

Whio are regarded as a bird of fast flowing streams 
(Department of Conservation website). However, historically 
whio occurred more widely from the coast to mountain tops. 
Cook and Reichek, a hundred years apart, shot them at sea 
in Fiordland (Geoff Norman “Bird Stories: A history of the 
birds of New Zealand 2018), and Buller records them near 
sea level. Paleo-ecologists recorded them well away from 
water in the forests and this has been confirmed by others 
more recently (TH Worthy and RN Holdaway “Quaternary 
fossil faunas from caves in Takaka Valley and on Takaka 
Hill, northwest Nelson, South Island” 1994 Journal of the 
Royal Society of New Zealand 24(3)). Comparison of whio 
territory size and productivity on unmanaged fast flowing 
streams compared with a stream with controlled flows for 
hydro storage show that they can breed more successfully 
on slow flowing lowland-controlled streams (JD Godfrey, 
DM Bryant and M Williams “Energetics of blue ducks in 
rivers of differing physical and biological characteristics” in 
M Williams Conservation applications of measuring energy 
expenditure of New Zealand birds: Assessing habitat quality 
and costs of carrying radio transmitters 2003). Arguing to 
maintain whio in fast-flowing streams with predator control 
immediately adjacent to the water where people observe 
them during the day rather than over an area of adjacent 
forest as well (which the birds use for night time feeding) 
appears suboptimal in that it overlooks the evidence that, 
given the opportunity, whio would prefer to use a much 
greater range of habitat types.

These examples of takahe and whio suggest that requiring 
protection of “habitats”, especially where the habitat 
definition is constrained, rather than protecting the faunal 
populations themselves may produce poorer conservation 
outcomes. The largest constraint may be the definition 
of habitat such that decision-makers end up protecting 
reduced, modified, sub-optimal environments in which a 
faunal population is now found, rather than understanding 
and protecting what the fauna actually requires and 
likely prefers. Recent developments like the Qualitative 

Modelling Tool from Tonkin and Taylor may assist 
considerations of habitat.

AVOIDANCE OF ADVERSE EFFECTS AND ACTIVE 
PROTECTION – ARE BOTH POSSIBLE?

At an abstracted level there are two propositions that most 
ecologists would agree must apply when considering the 
protection and maintenance of significant indigenous flora 
and fauna.

(1) Ongoing unmanaged loss of ecosystems due to human 
modification (direct and indirect) threatens ecological 
integrity. Avoiding further loss should be a priority. A 
recent paper (Susan Walker and others “What effects 
must be avoided, remediated or mitigated to maintain 
indigenous biodiversity” New Zealand Journal of 
Ecology 2021 45(2)) details a wide range of ecosystems 
and ecologically valuable attributes where the authors 
consider adverse effects should be avoided on purely 
ecological grounds. The authors note they have 
not considered associated social, cultural, political 
or economic impacts, and have not considered the 
practicability and political feasibility of implementing 
such avoidance. While it is implicit in these exclusions 
that there is a degree of unreality in the extensive list of 
effects that should be avoided, the discussion helpfully 
illustrates the proposition that for some biodiversity, a 
level of protection can be achieved by leaving it alone, 
such that its integrity is not further compromised, and 
potentially over time may be improved. Protection 
through avoidance alone will only work in the short 
term for those ecosystems that are under threat from 
pests. The absence of pest control poses a greater risk 
to fauna than flora. 

(2) Ongoing loses of important biodiversity values, 
especially fauna, will continue in the absence of major 
and sustained investment in pest and predator control. 
This understanding underpins the ambitious Predator 
Free 2050 goal set in 2016 whereby New Zealand will 
be free of possums, mustelids and rats by 2050 with 
the intent that: 

Achieving this goal will profoundly improve 
Aotearoa New Zealand’s biodiversity and allow our 
indigenous natural taonga species like birds, bats 

Continued
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and invertebrates to thrive alongside us in a way 
that current generations have never seen (“Predator 
Free 2050 5‑year progress report” Department of 
Conservation, June 2021).

A key to more successful biodiversity management and 
protection lies in finding acceptable and workable policy 
frameworks that marry and enable these two propositions 
to both be advanced. Offsetting and compensation would 
appear important in achieving these.

A rigid ‘avoidance’ approach wherever significant 
indigenous flora and fauna is encountered everywhere is 
unrealistic and needs to be nuanced and proportionate 
in response to the reality that social, cultural, political, 
economic and feasibility considerations cannot be ignored. 
At the same time in some situations adverse effects 
may not be avoided, however this may be turned to an 
advantage. Where non-ecological considerations dictate 
that adverse effects on significant biodiversity values 
cannot be avoided (such as is contemplated in the draft 
NPS for Indigenous Biodiversity in the case of specified 
locationally or functionally constrained and valued activities 
including nationally significant infrastructure, mineral and 
aggregate extraction, the provision of papakāinga, marae 
and ancillary community facilities, and the enabling use 
of Māori land), if developers are required to minimise 
those adverse effects and then take actions to achieve net 
positive effects in relation to the aspects of biodiversity 
that are impacted, including the need to fund effective 
pest and predator control, better overall protection and 
maintenance of biodiversity may be achieved. 

WILL THE PROPOSED ADDITION 
OF ECOLOGICAL INTEGRITY AS AN 
ENVIRONMENTAL OUTCOME HELP?

The NBA proposes that one of the matters that must be 
promoted in the national planning framework and plans is 
the protection, restoration or improvement of ecological 
integrity (cl 8(b)). The NBA (cl 3) defines ecological integrity 
as follows:

ecological integrity means the ability of an 
ecosystem to support and maintain— 

(a) its composition: the natural diversity of 
indigenous species, habitats, and communities 
that make up the ecosystem; and 

(b) its structure: the biotic and abiotic physical 
features of an ecosystem; and

(c) its functions: the ecological and physical 
functions and processes of an ecosystem; and 

(d) its resilience to the adverse impacts of natural 
or human disturbances.

The requirement for ecological integrity to be protected, 
restored or improved offers a framework which can 
overcome the limitations of purely avoiding impacts on 
significant areas of indigenous vegetation or significant 
habitats of indigenous fauna. This approach has a number 
of advantages.

(1) It requires consideration of the interdependence of 
flora and fauna.

(2) It requires consideration of restoration to a former state 
and/or improvement on an existing state.

(3) It recognises structure rather than two potentially 
separate components of vegetation and fauna.

(4) It recognises ecosystem processes which allows 
predation and competition from introduced species to 
be considered.

(5) It can allow for differing risks for differing components 
of the ecosystem through consideration of resilience. 

Given these advantages, perhaps it is time to remove 
the current wording that separates the consideration of 
vegetation and fauna

CONCLUSIONS

Currently Aotearoa’s unique indigenous biodiversity is 
separated into vegetation and fauna. When considering 
protection of significant biodiversity the current approach 
does not protect functioning ecosystems as well as it could. 
Fauna are more at risk of extinction than flora, but currently 
are only considered through passive “protection” of their 
habitat. There is value in considering whether or not a 
focus on ecological integrity offers a better conceptual 
framework for considering the different approaches that 
need to be taken to manage the remaining indigenous 
flora and fauna than the existing provisions in s 6(c) of 
the RMA. The important objective will be that “ecological 
integrity is protected, restored, or improved”.
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Tackling the infrastructure 
problem in the redesign of the 
new resource management system

*Note this paper expressed the personal views of authors 
and not necessarily those of Kāinga Ora – Homes and 
Communities

INTRODUCTION

The inability of the Resource Management Act 1991 (RMA) 
to respond well to the pressures of high urban growth 
has been identified by numerous commentators as a key 
impediment to urban development delivery within the 
current resource management system. In part, this inability 
of the RMA to respond well to the pressures of high urban 
growth is due to a lack of recognition of the importance of 
the infrastructure component within its system design. As 
the Resource Management Review Panel (the Panel) noted 
in their Report “New Directions for Resource Management 
in New Zealand”, addressing the lag in the provision of 
supporting infrastructure is critical to ensuring that a new 
resource management system is better placed to enable 
urban development and thereby start to address some of 
the serious issues we now face, such as housing supply 
and housing unaffordability issues. Importantly, the Panel 
highlights the importance of now consciously addressing 
the provision of infrastructure in the design of the new 
system so as to ensure that real change occurs. 

Of course, urban planning is as much about 
investment in infrastructure and public goods as 
it is about land use and environmental regulation. 
A second challenge for urban planning under the 
RMA has been its links with other important statutes 
relating to urban development, and in particular 
the LGA and LTMA. As enabling new capacity 
for development will often require changes to 
both land use rules and infrastructure investment, 

achieving integrated decision‑making under these 
Acts is essential. The ‘outcomes’ set to guide 
urban planning should therefore also help ensure 
strategic integration of land use and infrastructure. 
(p 71, para 99)

This will require that the designers of the new system better 
understand the factors in the current system that have 
constrained it to be as it is, and from there determine what 
is required to enable the resource management system to 
become what it is not. 

It should also be recognised that the resource management 
system is not something that is wholly determined from the 
outside. Although this paper focuses on the development 
of a new legislative system that is well integrated and 
understands the infrastructure component, it is also 
important to note that fostering a transformation in the 
culture of organisations that work within the system will 
also be key to achieving meaningful change. To place too 
much reliance on legislative change itself will be to deny 
that there are other important elements influencing the 
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system that also play a role in affecting change, such as 
culture and organisational relationships. 

This paper begins by considering the infrastructure 
component of the urban development problem and the 
recommendations that the Panel have suggested in order 
for the resource management reform process to enable 
a more integrated resource management system. The 
paper then examines two recent mechanisms that have 
been developed within the current system to address this 
current lack of integration between land use planning and 
infrastructure – namely, the National Policy Statement on 
Urban Development and the Urban Development Act 2020. 
It will then turn to consider briefly the infrastructure funding 
issue, specifically the current constraints to infrastructure 
funding and the opportunities available to address those 
constraints as a result of recent infrastructure funding 
initiatives that have been introduced. Finally, the paper 
considers the key tool that has been proposed as part of 
the resource management reform process to better facilitate 
integration between land use planning and infrastructure, 
specifically the future role of spatial planning. The paper 
concludes with some brief closing comments.

THE INFRASTRUCTURE ELEMENT IN THE URBAN 
DEVELOPMENT PROBLEM

Highlights from Panel’s findings 

The urban development problem is best described in the 
following passage by the Panel:

It is well established that the RMA has not achieved 
good outcomes for our urban areas. A shortage 
of housing in New Zealand, and the perception 
that RMA processes are overly cumbersome and 
provide insufficient certainty for major infrastructure, 
have seen a long series of official inquiries which 
identified shortcomings in the performance of the 
RMA.

Some argue that because the purpose and 
principles of the RMA do not sufficiently recognise 
the positive benefits of housing, infrastructure 
and other development, the Act has hampered 
planning for development. The lack of content 
about these issues left decision makers with little 
guidance on how to plan for development in urban 
and other areas. (p 17, para 17 – 18)

With respect to the provision of infrastructure, the Panel 
identified a number of constraints within the current system 
which impacted directly on the provision of infrastructure, 
these are: 

• a lack of an outcomes focus within the RMA; 

• poor formal alignment of land use and infrastructure 
plans; 

• an insufficient focus on the long-term within the system; 
and 

• a lack of co-ordination between central and local 
government. 

Key to addressing the provision of infrastructure, in the 
Panel’s eyes, was to ensure that the new system was well 
integrated with infrastructure decision-making. As the 
Panel noted:

The RMA set out to achieve integrated 
management of natural and physical resources…
Despite this, some argue that New Zealand’s 
resource management system remains insufficiently 
integrated. Plans and decision‑making under 
the RMA, LGA and LTMA all affect one another, 
but there is poor alignment between land use 
and infrastructure plans, processes (including 
public participation) and funding. This results in 
inefficiencies, delays and additional costs. (p 18, 
para 22)

In that regard, integrated resource management can be 
broadly understood as a framework whereby decisions 
which impact on one another are able to be considered 
together to ensure that they do not work at cross-purposes. 
That is, an integrated approach to resource management 
would facilitate improved environmental outcomes 
through encouraging decision-makers at all levels to take 
a longer-term perspective, to consider the whole system 
rather than just one aspect of the system and to co-ordinate 
decision making functions. 

There are, however, key aspects of the RMA where 
integration can be seen not to have been fully achieved. 
Specifically, the major policy-shift which underpinned the 
RMA whereby a strategic planning approach to resource 
use was replaced with a more enabling system of resource 

Continued
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use – with the focus for decision makers being almost 
exclusively on the control of the adverse effects of activities 
on the environment. This meant that strategic decisions 
regarding the locality of activities were inadvertently 
devolved to the resource user.

One of the key objectives of the Panel’s review was 
therefore to consider how a system could be established in 
a way that allowed for long term, strategic and integrated 
planning for both development and the environment. 
Overall, the Panel arrived at the following recommendation 
with regards to the establishment of a more integrated 
resource management system:

Our view is the RMA should be repealed and 
replaced with new legislation we suggest be named 
the Natural and Built Environments Act. While 
the RMA’s approach to integrated management 
and many of its principles should be retained 
and built on, much of the rest of the legislation 
requires significant revision. We also consider new 
and separate legislation is required to provide for 
integration across the wider resource management 
system, including infrastructure planning and 
funding under the LGA and LTMA, and climate 
change mitigation and adaptation under the 
Climate Change Response Act 2002 (CCRA). (p 23, 
para 44)

The Panel also recommended that the focus of the 
proposed Natural and Built Environments Act (NBEA) 
move away from one of avoidance, remediation, and 
mitigation of potential adverse effects on the environment 
to the desired outcomes sought to be achieved in the new 
system:

…The revised purpose and principles of the 
NBEA will provide for specific outcomes for the 
built environment, including the availability of 
development capacity for housing and business 
purposes to meet expected demands, and the 
strategic integration of infrastructure with land use. 
(p 464)

In addition, the Panel recommended a new separate piece 
of legislation known as the Strategic Planning Act (SPA), 
its purpose being to cement a long-term lens into the 
decision-making process: 

…The purpose of the Strategic Planning Act would 
be to set long‑term strategic goals and facilitate 

the integration of legislative functions across the 
resource management system. These would include 
functions exercised under the NBEA, the LGA, the 
LTMA and the CCRA to enable land and resource 
planning to be better integrated with the provision 
of infrastructure as well as associated funding and 
investment. (p 463)

As the Panel further explained:

…We expect that spatial strategies prepared on 
a regional basis under the Strategic Planning Act 
would identify areas suitable for urban growth (as 
well as areas not suitable for development) and 
would also facilitate the provision of infrastructure 
necessary to support growth. Effective ways to 
achieve this integration have been a missing 
element of the resource management system to 
date. (p 465).

With respect to the provision of infrastructure, the Panel 
envisaged the development of Regional Spatial Strategies 
developed under this new Act as key to ensuring there was 
alignment between resource management planning and 
infrastructure decision-making:

Regional spatial strategies should identify major 
social and network infrastructure and future 
transport corridors needed to accommodate 
projected growth, along with ways to make better 
use of existing networks. Spatial strategies should 
include indicative costs and timing of future 
infrastructure needs and corridors…(p 143, para 90)

Panel’s key recommendations 

With respect to integrating land use planning and 
environmental protection, the Panel’s key recommendations 
to achieve better integration were as follows: 

(1) Retention of the current integrated approach for land 
use planning and environmental protection employed 
by the RMA;

(2) Introduction of a new spatial planning approach 
to provide opportunities for better-integrated 
management of environmental issues, including those 
managed through programmes and projects managed 
under other legislation;

(3) Formulation of statutory ‘outcomes’ which are 
developed further through national direction to guide 
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urban planning and help ensure strategic integration of 
land use and infrastructure;

(4) Development of integrated partnership processes 
whereby local authorities are obliged to investigate 
opportunities to initiate engagement and partnering 
with mana whenua in their region;

(5) Requirements for combined national direction to 
address up front potential conflicts, thereby giving plan 
users more certainty regarding appropriate resource 
use; and

(6) Removal of some of the fragmented roles and 
responsibilities in resolving resource management 
issues and achieving integrated outcomes, through the 
requirement for combined plans.

ACTION WITHIN THE EXISTING SYSTEM – THE 
NPS-UD

There are a number of current roadblocks to urban 
development intensification. These centre around 
constraints on urban development due to the absence of 
supporting infrastructure, the prevalence of density controls 
within district plans, a lack of visibility around the true 
impact of different planning rules and methods on urban 
development capacity and a continued apprehension 
within existing communities regarding the potential 
adverse amenity effects of intensification.

It was against the background of all of these systemic 
constraints on urban development that the National Policy 
Statement – Urban Development (NPS-UD) was gazetted 
in mid-2020. Its overall policy intent was to support 
well-functioning urban environments that enables all people 
and communities to provide for their social, economic, and 
cultural wellbeing, with a particular emphasis on providing 
sufficient development capacity to meet their differing 
needs. In that regard, the NPS-UD built on calls from the 
Productivity Commission and others, that the development 
capacity constraints in our resource management system 
were not well understood and needed addressing. 

As such, although the NPS-UD does not directly provide 
for or enable infrastructure, this national direction begins 
to tackle the issue by addressing the linkages between 
infrastructure, urban form and housing supply. The 
objectives and policies do this through the following. 

• Requiring local authorities to ensure the availability of 

sufficient “development capacity”, which is defined 
as the capacity for land to be developed for housing 
or business use, based on the provision of adequate 
development infrastructure (Policy 2). Note, however, 
this is a reference to network infrastructure (water 
supply, wastewater and stormwater) and land transport 
as defined in the Land Transport Management Act 2003, 
s 5, but only to the extent that these are controlled by 
the local authority, meaning that private roads or state 
highways are not included. 

• Enabling “well-functioning urban environments”, which 
includes as a criteria accessibility by way of public or 
active transport (Objective 1, Policy 1).

• Supporting increased co-location and residential 
intensification in areas with existing employment 
opportunities or access to planned / existing public 
transport, thereby potentially reducing pressure and 
demand on existing transport networks (Objectives 1 
and 3, Policies 1, 3 and 4).

• Requiring local authority decisions on urban 
development to be integrated with infrastructure 
planning and funding decisions (Objective 6, Policy 8).

• Requiring local authorities to engage with infrastructure 
providers to achieve integrated land use and 
infrastructure planning (Policy 10(b)). 

Local authorities are also required to give effect to the 
requirements of the implementation clauses in order to 
comply with the NPS-UD. The implementation clauses 
provide greater direction about implementing certain 
objectives and policies. These implementation clauses aim 
to address infrastructure issues by:

• Requiring local authorities to ensure that there is:

(i) sufficient development infrastructure to support 
expected short-term housing and business land 
demand (cl 3.4(3)(a)); and

(ii) funding for sufficient development infrastructure 
to support expected medium-term housing and 
business land demand (cl 3.4(3)(b));

• Requiring integrated planning and decision making in 
relation to infrastructure, by requiring local authorities 
to:

Continued
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(i) engage with national infrastructure providers, to 
be satisfied that sufficient additional infrastructure 
(which includes public open space, community 
infrastructure, land transport not controlled by local 
authorities, social infrastructure (such as schools and 
hospitals), telecommunications, electricity and gas) 
is likely to be available to meet expected housing 
and business land demand (cl 3.5);

(ii) identify sufficient development infrastructure to 
support long term housing and business land 
demand in the local authority’s infrastructure 
strategy (cl 3.4(3)(c)); and

(iii) prepare a future development strategy to assist with 
integrating planning decisions with infrastructure 
planning and funding decisions, which must:

(1) spatially identify development infrastructure and 
additional infrastructure necessary to service 
expected development; and

(2) be informed by the relevant long-term plan and 
its infrastructure strategy, and by mandatory 
consultation with relevant infrastructure 
providers, stakeholders, central government 
agencies, and other local authorities with whom 
significant infrastructure connections are shared.

The NPS-UD does, therefore, contains some important 
tools that will hopefully see their way into the combined 
national direction that is to be established under the new 
regime. In many ways the policy shifts within the NPS-UD 
can be viewed as an ‘interim position’ until such time as the 
RMA reform process is able to address the more systemic 
issues, particularly when it comes to responding to the 
pressures created by high urban growth. 

ACTION WITHIN THE EXISTING SYSTEM – THE 
URBAN DEVELOPMENT ACT 2020

In part, the Urban Development Act 2020 (UDA) has 
been an attempt to redesign the resource management 
system (albeit limited to identified project areas) in a way 
that addresses head on the infrastructure issue within an 
urban development context. As such the UDA confers 
extensive powers and obligations on Kāinga Ora – Homes 
and Communities (Kāinga Ora) so that it is able to deliver 
infrastructure within Specified Development Project 
areas (SDP) (and in some instances outside of specified 
development areas) effectively and efficiently. 

As noted in the Executive Summary to the Cabinet Paper 
on the Urban Development Bill: 

the UDA will have the power to construct, move and 
stop transport and water infrastructure, and work 
with other operators to build, move or alter other 
types of infrastructure. Other infrastructure powers 
include being able to: make, request changes to, 
or suspend by‑laws relating to infrastructure; vest 
new development infrastructure at no cost to the 
host territorial authority; and require a territorial 
authority to provide infrastructure if no agreement 
is reached (para 6.3). 

Specifically, those powers are far reaching and include:

• network utility operator and requiring authority status 
for roading and three waters infrastructure;

• controlling authority responsibility for roading and 
three waters infrastructure, including the enforcement 
authority powers to prosecute offences;

• corresponding local authority powers to set bylaws 
related to that infrastructure;

• local authority rating and charge setting powers to 
fund infrastructure including by setting targeted rates, 
development contributions, and infrastructure services 
charges; and

• power to take and deal with land for Specified Works 
(which includes various forms of infrastructure) and to 
charge betterment payments for the same.

The UDA also prescribes the functions of Kāinga Ora in 
relation preparing, amending or reviewing the development 
plan that governs development within the SDP. Included in 
the list of matters that a development plan must control 
is the development, or provision of development, of 
infrastructure and its integration with land use. In addition, 
development plans must include a structure plan that sets 
out the location of any nationally significant infrastructure, 
the existing three waters infrastructure, the infrastructure 
that will be required to support an SDP and the general 
location, description, connectivity and integration of 
proposed infrastructure whether or not it is within or 
outside the project area.

Kāinga Ora is similarly afforded extensive powers in 
terms of its ability to fund infrastructure, including powers 
to levy targeted rates, development contributions and 
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betterment charges. Depending on whether development 
contributions, targeted rates, and/or fees and charges 
are required to fund infrastructure in a development, 
development plans will need to include:

• a development contributions policy;

• targeted rates calculation methodology, remission and 
postponement policy;

• maximum amounts of funding that will be derived from 
all sources; and/or

• fees and charges schedules.

Kāinga Ora can use any of four financing mechanisms to 
“fairly, equitably and proportionately fund” development 
activities that are carried out to achieve project objectives. 
These mechanisms are:

• set targeted rates;

• require development contributions and/or development 
agreements from persons;

• charge betterment payments; and

• fix infrastructure and service charges.

Supporting the above powers and functions, s 131 of the 
UDA states that Kāinga Ora is to be treated as a network utility 
operator and requiring authority under s 167 of the RMA. 
Kāinga Ora is also authorised to carry out infrastructure and 
community facility related works in addition to undertaking 
any works authorised by any designation transferred to it by 
a Minister of the Crown. For designations where Kāinga Ora 
is not the requiring authority, but the relevant infrastructure 
is incorporated into a development plan, Kāinga Ora 
is able to ‘step into’ the role of a local authority under  
sections 132–136 of the UDA.

As it is still very much in the earlier days and an SDP has 
yet to be approved it is not possible to assess whether or 
not this UDA model has overcome some of the current 
integration issues in the existing system, especially in 
terms of the establishment of the infrastructure required to 
support urban development.

INFRASTRUCTURE FUNDING CONSTRAINTS AND 
OPPORTUNITIES

Critical to achieving better alignment between land use 
planning and infrastructure, is the funding of infrastructure. 
Put simply, better integration will be of limited use if the 

relevant funding is not available for asset owners to deliver 
the required infrastructure. This lack of funding is currently 
a major impediment to the delivery of growth infrastructure 
and consequently additional housing.

The traditional method of funding growth infrastructure 
has been by development contributions under the Local 
Government Act 2002. However, this mechanism has 
limitations due to local authority debt constraints and the 
uncertainty as to when development contributions are 
collected. 

As such, in recent times there have been a number of 
initiatives developed to address these shortcomings, 
specifically:

• the Infrastructure Funding and Financing Act 2020 
(IFFA), which provides additional funding and financing 
mechanisms;

• the UDA, which makes available additional funding 
mechanisms for non-local authority proponents within 
a Project Area;

• three waters reform, which may result in entities with 
greater balance sheets and therefore a greater ability 
to borrow;

• local government reform; and

• the Infrastructure Acceleration Fund, the only initiative 
that provides additional funding to Councils - $1b 
in a contestable fund and approximately $2b for the 
infrastructure to support the Kāinga Ora large scale 
projects.

The provision of growth infrastructure to enable urban 
intensification is critical in order to balance greenfield 
and intensification growth. New legislation and funding 
mechanisms often appear to focus on solving the greenfield 
growth constraints or, as is the case with the NPS-UD, do 
not address how the infrastructure funding will be created. 
The additional mechanism’s such as the IFFA and UDA are 
more easily applied to greenfield development but are 
problematic for intensification where the beneficiaries may 
be difficult to identify and where levying existing land and 
house owners is likely to be contentious.

As is to be discussed in the next section, spatial planning 
provides the potential to further address funding issues. 

Continued
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That is, costing the growth component at an early stage 
and clearly identifying the beneficiaries of infrastructure 
provision, will better enable developers and the purchasers 
of development land to build this cost into their development 
feasibility assumptions. This will, in theory at least, allow 
those parties to reflect those costs in the price that they pay 
for the raw land rather than the finished section price.

LOOKING TO THE FUTURE – THE RESOURCE 
MANAGEMENT REFORMS AND THE POTENTIAL 
OF SPATIAL PLANNING

Achieving a new integrated resource management system 
as envisaged by the Panel will require that the following key 
principles of integration are employed as far as practicable 
in the design of the system:

• consolidation and/or integration of the legislation 
managing resource use; 

• development of system-wide resource management 
objectives which seek to resolve upfront potential 
conflicts or carefully frame how conflicts between 
objectives can be resolved at lower levels of the resource 
management decision-making process;

• establishment of an integrated process for policy 
making and planning and development of a strong 
internal construct within this planning hierarchy;

• consolidation of decision-making regarding resource 
use and funding, along with consistency in the 
decision-making processes themselves; and

• a system which encourages inter-governmental 
co-ordination and interdisciplinary cooperation.

This will be challenging as currently there are numerous 
examples of legislation impacting on the provision of 
infrastructure that requires different periods for the 
development of strategies and policies regarding resource 
use. This can be done without the need to consider 
how that decision impacts on the operation of the wider 
resource management system as a whole. For example, 
the Land Transport Management Act 2003 has its sole 
purpose as contributing to an effective, efficient and 
safe land transport system but, for example in the urban 
development context, has insufficient requirements to 

consider other aspects of resource management system, 
such as the need for housing and business development 
capacity (see, for example, s 14 only requires that relevant 
national policy statements be ‘taken into account’ when 
developing regional land transport plans but requires 
that the plan contributes to the purpose of the Act and is 
‘consistent with’ the GPS on land transport). Development 
of relevant strategic documents often also establish 
different decision-making processes for their development 
which have varied engagement with other parties who 
might be interested in how that particular aspect of the 
resource management system impacts on the operation of 
the wider resource management system. 

As noted by the Panel:

[U]ntil recently there has been insufficient 
recognition of the importance of proactive 
and strategic planning in the system…Central 
government has encouraged this form of planning 
by requiring Auckland to prepare a spatial plan, 
future development strategies through the National 
Policy Statement on Urban Development Capacity, 
and spatial planning partnerships under the Urban 
Growth Agenda. However, the lack of legal weight 
and disconnection with RMA plans mean that the 
full benefits of strategic planning are not being 
realised throughout the system. (p 18, para 21)

Although the SPA will be a legislative tool that will assist 
with this aspect of integration, amendments to related 
legislation will also be required to ensure better integration 
through consistency in the development of strategies 
that impact on the resource management system, the 
time periods for those strategies, and how and by whom 
decisions are made regarding those strategies. There will 
also be other Acts that currently provide an alternative 
route to authorisation for resource use (including 
the development of plans, granting of consents and 
decision-making process) that will need to be incorporated 
into the new legislative framework to ensure integration of 
the system is better achieved.

Examples of how a reformed resource management 
system might better achieve integration is set out in the 
table below.
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Continued

Table 1: Potential methods for better achieving integration in a reformed resource management system

Consolidation and/or integration of the legislation managing resource use 

• Simultaneously develop an integrated legislative system for resource use by way of the NBA, SPA and CAA legislation. 
Care will need to be taken to ensure these legislative instruments are developed in a way that means that they are 
integrated as much as is possible.

• Establish a statutory requirement for spatial planning as a means of seeking alignment between conflicting resource uses 
and also fund decisions to support resource use.

• Amend related legislation, such as Local Government act 2002 and Land Transport Management Act 2003, to ensure 
that there are not conflicting legislative requirements, funding arrangements and decision-making processes. This may 
require simple changes to the wording of the legislation so that consideration of how a strategy for a single aspect of the 
system works for the whole system is required; consideration of matters outside of the resource management system are 
given equal weight and/or the discretion to consider in terms of the decision-making process for development of such 
strategies or policies; and amendments to allow for wider involvement in the development of such strategies or policies.

• Repeal or incorporate current resource management legislation which offers alternative plan-making and consenting 
pathways into the NBA.

• Introduce an overarching statutory principle of integration in the management of resource use for all decision makers 
under the new legislation. 

Development of system‑wide resource management objectives which seek to resolve upfront potential conflicts 
or carefully frame how conflicts between objectives can be resolved at lower levels of the resource management 
decision‑making process

• Clearly articulate overall purpose and outcomes/goals in the legislation. 

• Establish a single decision maker and process for the development of all national direction. 

• Within the National Direction, there should be careful and deliberate use of language to ensure that resolution of 
conflicts, where appropriate, are achieved and are not inadvertent. Further that, where the language is left open so that 
discretion can be exercised lower in the hierarchy to resolve potential conflicts, that this is a deliberate decision not 
accidental.

Establishment of an integrated process for policy making and planning and development of a strong internal 
construct within this planning hierarchy 

• The establishment of 14 combined plans will go a significant way towards establishing integration and a strong internal 
construct within the planning hierarchy. 

• As much as possible, a reformed system should avoid the circumstances where decision-makers at a resource consent/
designation level are required to refer back to Part 2 to resolve conflicts between competing resource management 
objectives. Although, recognising that there will always be circumstances where conflicts cannot be anticipated, reference 
back to clear statutory goals will assist.

• The use of goal-focused Combined Plans, versus resource management issue driven plans (as is currently required 
under the RMA – see ss 24A, 35, 58D, 59, 61, 62, 65, 66, 67, 74 and 75), sets out a clear vision for future natural and 
built environments. A re-orientation away from management of resource management issues towards plans that seek 
to enable the achievement of goals in relation to the natural and built environment shifts the focus towards achieving a 
vision rather than solely preventing adverse effects. 

• Establishment of environmental limits should be carefully selected, meaning that the details of environmental limits 
might be better determined at a local level.
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• The use of National Planning Standards will further integration by ensuring there is consistency (both in terminology and 
format) within planning documents. 

• The Ministry for the Environment should have a statutory requirement to monitor that councils are implementing National 
Direction in the Combined Plans appropriately.

Consolidation of decision‑making regarding resource use and funding, along with consistency in the decision‑making 
processes themselves 

• Develop an integrated legislative system for resource use – combined plans means removing the need for two planning 
documents by two different decision makers with the potential for establishing competing provisions. The issue remains 
that there will still be regional and local councils, each with potential different statutory functions and objectives, working 
to develop the planning framework – although the use of a single document will assist the potential for lack of integration 
which currently arises.

• The use of National Direction and Spatial Plans will provide high level guidance for the development of lower order 
planning instruments in respect of goals for the natural and built environment. 

• Careful and deliberate use of terminology in planning documents at all levels will enable integration of the resource 
management system.

A system which encourages intergovernmental coordination and interdisciplinary cooperation. 

• Develop an integrated legislative system for resource use.

• Establish a statutory requirement for spatial planning as a means of seeking alignment between conflicting resource uses 
and also funding decisions to support resource use.

• Amend related legislation to ensure that there are not conflicting legislative requirements and decision-making processes.

• Repeal or incorporate current legislation which offers alternative processes for authorising resource use within the 
reformed system.

Equally important to the above measures, will be identifying 
factors outside of the immediate resource management 
system that influence and shape the processes of 
legislative change. This can be a powerful and important 
conceptual tool in the sense that it allows policy makers 
to then understand the technical and institutional features 
of the resource management system that are created, 
then questioned, disrupted and are ultimately able to 
be changed into new ones. That is, an understanding of 
the reflexivity within the resource management system, 
specifically that the resource management system 
can simultaneously be seen to be determined by, and 
constitutive of, other systems, will be a key benefit behind 
the Panel’s recommendations to introduce a SPA and a 
mandatory requirement for spatial plans across the regions. 

The challenge in the development of spatial planning 
will be to avoid proposals that are couched in terms of 
aspiration, with no concrete formulation of how change 
is to come about. Building resilience into the system will 
also be critical. That resilience will need to be apparent in 

the development of spatial plans, as well as in the crafting 
of the outcomes that are important in the proposed 
NBEA thereby ensuring that the reformed system is well 
equipped to deal with both current resource management 
issues, such as the infrastructure problem, as well as those 
issues that will emerge in the future. 

CONCLUDING OBSERVATIONS

In the urban development context, where change is clearly 
needed, and not just a repackaging of the old, the focus 
on the design of the system and the transition between 
systems will be equally important if maintenance of the old 
system is to be avoided, and a new way of approaching 
infrastructure provision is created. 

In that regard, it is critical that the reformed legislation 
creates a new lens for understanding and responding to 
extant issues within the current system such as high urban 
growth, housing supply, housing affordability issues, and 
the provision of infrastructure to support urban growth. 
That is, it is important that the new system does not 
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inadvertently become just new legislation seen through 
the lens of old legislative glasses. 

That will require that we also purposefully build resilience 
into the design of the new legislation and that particular 
attention is also given to how we transition to the new 

system such that a true paradigm shift is enabled. In that 
way, a new resilient and responsive resource management 
system, that is better equipped to deal with existing, as 
well as future, urban development challenges, such as the 
effective and efficient provision of infrastructure, will be 
created. 
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Public participation in 
New Zealand resource 
management: are we on the 
right track?

Private property uses often clash with neighbours or the 
wider community. Public participatory processes are used 
to bring parties together; theoretically they allow everyone 
to have their say, through the council and Environment 
Court notification and hearings processes for plans and 
activities. Modern processes at all levels require expert help 
to navigate the system and evidence to support a case, at 
considerable expense. Over time the ability to participate 
in resource management processes has become more 
complicated. Does the current process truly represent 
public participation best practice? This article traverses 
the theories of public participation, the New Zealand 
legislative history, the existing issues and what is proposed 
in the replacement legislation.

THE THEORY

International theories of public participation describe the 
style of participation as having a big impact on whether it is 
successful or not. Traditional processes involving a panel and 
agenda are set up to disengage citizens from participating 
by providing an impression of a predetermined outcome 
no matter what the citizen contributes (Tina Nabatchi and 
Matt Leighninger Public Participation for 21st Century 
Democracy John Wiley & Sons, New Jersey, 2015). On the 
other hand, less conventional processes involving small 

groups of people working through problems tend to make 
people feel more invested in the process through having a 
voice in decision making (Rajendra Ramlogan Sustainable 
Development: Towards a Judicial Interpretation Martinus 
Nijhoff Publishers, The Netherlands, 2011). Participatory 
processes in New Zealand resource management display 
both forms of participation, with traditional set ups found 
in the form of council hearings and less conventional 
approaches being explored through Environment Court 
mediation utilising small group problem solving processes.

WHERE WE HAVE BEEN

The ability to participate in resource management 
matters under early legislations (the Town and Country 
Planning Acts (TCPA) 1926 and 1953) was limited, with a 
pre-prepared scheme presented for community feedback 
and few appeal rights. A shift in legislative attitude 
occurred when the TCPA 1977 was introduced, notably 

Author:
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with objection rights being extended from landowners 
to the wider public. Old attitudes to public participation 
in resource management persisted however, with delays 
arising from public objection to the Clyde Dam dealt 
with by removing the project from resource management 
processes and the public sphere entirely. In an address to 
Resource Management Law Association (RMLA) in 2013, 
Sir Geoffrey Palmer describes how the ‘Think Big’ projects 
debacle kicked off the late 80s resource management 
reform process, with public participation playing a key role 
in reforms. 

A 1988 Resource Management Law Reform (RMLR) Public 
Participation Task Group paper identified many of the 
public participation barriers cited in the theories, including 
the negative effect of powerlessness on willingness 
to participate, socioeconomic constraints, and time, 
money, experience and expertise gaps. The Task Group 
emphasised the need for early involvement in developing 
options using an informal working group style approach. 

To address these issues, the methods recommended were 
that there be no test for standing, that mandatory elements 
including advertising and access to decisions be required, 
and that meetings be run flexibly (RMLR Working Paper 
17). It is difficult to see how these measures overcome 
the barriers to quality participation identified in the Task 
Group paper. However, these were the solutions ultimately 
incorporated into the Resource Management Act 1991 
(RMA). 

Under the RMA, the key ways the public can participate is 
by submitting on a notified resource consent or designation 
application or a proposed district/regional plan or policy, 
and appealing decisions to the Environment Court. 
The consent and designation processes are relatively 
closed, as a consent application must first be notified to 
enable submissions (95 per cent are not) and for some 
applications, the notification can be limited to affected 
persons, excluding the general public. All processes are 

time frame controlled, and the ultimate decision-making 
power rests with the council. Post decision, only submitters 
to the council process may appeal. There is the option of 
joining another appeal under s 274 RMA without having to 
appeal yourself, but the s 274 party is then restricted to the 
matters raised in the original appeal. 

As noted by the 2020 Resource Management Review 
Panel (Randerson Panel), successive amendments have 
eroded the ability for public participation under the RMA 
over time through removing the original presumption in 
favour of notification and narrowing the scope of who can 
participate. This has occurred despite continued criticism 
of available public participation options from the judiciary, 
academics and a 1996 Parliamentary Commissioner for the 
Environment Inquiry. 

CASE ANALYSIS 

Complex processes create technical barriers which 
reduce the ability of a citizen to access and participate in 
decision making. To investigate the complexity of resource 
management decision-making processes over time, a 
selection of Planning Appeal Board, Planning Tribunal 
and Environment Court decisions from 1955 to 2020 were 
analysed. 

Cases were selected on the basis of being comparatively 
similar in facts, scale and judicial provisions applicable 
through time – for example, single discrete zoning or 
activity issues, the decisions of which can be genuinely 
compared between 1960 and 2020. Five hundred and 
sixty-two cases were reviewed, and 51 were found to be 
comparably similar and thus selected for the study. 

As a proxy for measuring complexity, decisions were 
analysed in terms of the length of the decision (pages) 
and number of references to expert evidence by the 
Environment Court, to determine any patterns over time in 
complexity of decision making. 

Continued
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The findings of the case analysis are shown in the figures 
above. An R2 value of 0.5 to 0.7 represents a moderate 
effect of one variable on another, and the R2 values of 0.61 
and 0.57 are indicative of a moderately strong positive 
correlation between the use of experts and length of 

decisions over time. The moderately strong positive 
correlation is also indicative that this trend is likely to 
continue, i.e., references to experts and decision length will 
continue to increase into the future. The increasing reliance 
on expert evidence and increasingly lengthy decisions 

Figure 1: Expert evidence referred to in decisions over time (R2 = 0.61).

Figure 2: Decision length (pages) over time (R2 = 0.57)
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indicate an increase in the technical barriers which prevent 
people from effectively participating in decision making 
processes. 

WHERE WE ARE HEADING - NEW DIRECTIONS 
FOR RESOURCE MANAGEMENT

The exposure draft of the Natural and Built Environments 
Bill (NBEB) does not propose any specific provisions 
in terms of public participation. The June 2020 Report 
of the Randerson Panel has analysed and made key 
recommendations around public participation in resource 
management processes. 

The Randerson Panel has echoed decades of previous 
commentary on the barriers to participation in resource 
management proceedings, namely participants lacking 
adequate time, financial resources and access to expertise, 
particularly for Māori. Smaller councils are also noted as 
having difficulty obtaining the expertise required to engage 
effectively in resource management proceedings.

In order to overcome this, the Randerson Panel has 
proposed a process in which public participation occurs 
right at the beginning of the plan process, prior to drafting. 
Proposed new regional combined plans will start life as a 
discussion document outlining issues and tensions in order 
to effectively facilitate discussions. In order to avoid the 
perception of provisions being pre-set, circulation of a draft 
plan (a current practice) is not recommended in advance 
of discussions. Widespread, inclusive and respectful 
engagement with the wider public should follow, after which 
a draft plan would be prepared at that point. As with current 
practice, it is not envisaged that legal representation will 
be necessary at hearings on submissions, although parties 
are encouraged to provide evidence to support their views. 
Where possible, informal processes will be used to mediate 
disputes in advance of hearings. The Panel points to the 
successes of this methodology to resolve hundreds of 
submission points and reduce hearing time in the Auckland 
Unitary Plan (AUP) development. Given the front loading of 
the process, the Panel recommends a streamlined appeal 
process as per the AUP.

The Panel considers this front loading of participation to 
the plan development stage as a way to reduce reliance on 
issues resolution through the resource consent processes. 
Given the small number of consent matters actually 
appealed, the Panel recommends appeal rights remain 
as they are at present. Alternative disputes resolution 

processes are recommended as a way of resolving 
neighbours/boundary disputes, with these processes to 
have limited rights of appeal. 

Lack of funding to facilitate procuring expert witnesses 
is noted by the Panel as “one of the most important 
impediments to effective participation in Environment 
Court proceedings”. Although the Environmental Legal 
Assistance Fund has been contestable for not-for-profit 
groups advocating for matters of environmental public 
interest since 2000, this fund does not cover Council 
level hearings. Submissions to the Panel describe funding 
opportunities as not always available, not covering costs 
and success not being known until after key commit to 
action or withdraw decisions have to be made. Funding is 
available for discrete issues (the Te Mana o Te Wai fund, for 
example), but funding to assist with procuring expertise at 
council level hearings is largely absent. 

ARE WE ON TRACK?

Case analysis points to increasing reliance on expert 
evidence over time. This impacts on the ability for the 
public to participate in resource management hearings. 
The Environment Court expects expert technical evidence 
to support the assessment of effects, and councils often 
take their cue as to what is acceptable in terms of assessing 
effects from the Court, creating a trickle-down expectation 
at the council level too. The analysis also shows an increase 
in decision length over time. This suggests an increase 
in complexity and technicality of resource management 
decision making over time, also impacting on the ability for 
the public to participate. 

The Randerson Panel’s recommendations to focus on 
collaboratively developing planning documents, including 
avoiding pre-made plans and emphasising participation 
in plan development, are consistent with best practice 
theories and what decades of commentators have been 
saying is missing from New Zealand resource management. 
Facilitating effective engagement across a much wider area 
than traditional planning processes is no small task. The 
recommended removal of appeal rights and the anticipated 
reduced role for resource consenting are premised on the 
success of early-stage engagement processes. As such, 
it will be crucial that up front community engagement is 

Continued
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done well. Significant resourcing from both councils and 
contributors will be required in order to facilitate this 
effectively. 

The Randerson Panel does not propose a timeframe for 
combined plan development but promotes the retention 
of existing timeframes for consent processes. Given the 
existing restrictive timeframes create a barrier to effective 
engagement under the RMA, it will be critical that the 
new regime provides adequate time for participation in 
combined plan development.

In order to combat funding and expertise gaps, the 
Randerson Panel proposes to lessen the expectation for 
legal representation at hearings for submissions. Given 
legal representation is not required at present, it is unclear 
how this will reduce costs. The suggestion that evidence is 
encouraged with some limited cross-examination requires 
further consideration. Will participants be expected to 
commission various experts, and how will this be funded? 
The Panel recommends that the Court could order 
applicants to contribute towards the costs of opposing 

parties and retaining expert witnesses. While this may 
serve to lessen the burden of expert evidence for policy 
development in council and Court processes, the devil 
will be in the detail. For example, would a successful 
applicant still be required to wear these costs? There 
also remains a gap as to how expertise can be funded at 
council consent hearing stage, being the critical stage for 
ensuring low barriers to public participation. This places 
more importance on the need to get participation right at 
the plan development stage.  

Funding and expertise shortages combined with tight 
timeframes will result in a repeat of history and processes 
which are lacking in real participation. Facilitating effective 
participation upfront is critical under the recommended 
system, as there will be very limited opportunities for 
participation to occur following plan development. 
However, the NBEB is currently a blank slate in terms of 
participatory processes. The opportunity still exists to 
create provisions which ensure participation is provided 
for in a real and meaningful way.

PROUDLY SPONSORING  
THE RMLA CONFERENCE 2021
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Subdivisions sit at the interface of resource management and 
property law. While “subdivision of land” is a term described 
in s 218 of the Resource Management Act 1991 (RMA), 
subdivisions involve the creation of separate allotments and 
ultimately are primarily aimed at the creation of separate 
records of title under the Land Transfer Act 2017 (LTA), with 
the aim of these being sold into separate ownership.

Subdivisions also have an important contribution to make 
to issues such as housing supply, as houses built within 
the private market are generally built on separate and 
subdivided titles. However, while a suitable housing supply 
is identified as an environmental outcome to be promoted 
under cl 8(1)(l) of the exposure draft of the Natural and Built 
Environments Bill, subdivision gets much less attention. 
As the Parliamentary Paper accompanying the exposure 
draft noted, subdivision was not included in the Bill, with 
this topic presumably being deemed better left to a later 
time. However, subdivision is mentioned in the exposure 
draft, within the context of restricting inappropriate 
rural subdivision (cl 8(1)(m)(iii)). At present, subdivision is 
something to be restricted, rather than enabled. 

This article identifies a number of areas that require attention 
in the reform of the law relating to subdivisions, including 
the definition of what constitutes a subdivision; the vesting 
of roads and reserves; and s 225 of the RMA, that relates to 
contracts for the sale of land that is to be subdivided, but 
where this has not yet occurred.

THE NATURE OF A SUBDIVISION

A first recommendation is a purposive approach to 
subdivisions through amending what is currently s 218 

of the RMA. In property law terms, there are only a few 
basic types of subdivision – fee simple, cross-lease and 
unit title. Then there are variations on these – fee simple 
boundary adjustment, unit title redevelopment, layered 
unit title development, cross-lease conversion to fee 
simple. Further, there are some outliers, such as company 
title, which is enabled by provisions in the RMA and LTA, 
even though few remaining examples exist. 

Beyond these discrete categories, there are innovations that 
are not quite subdivisions, such as the cross-encumbrance 
arrangement in Clearspan (Spark New Zealand Trading 
Ltd v Clearspan Property Assets Ltd [2018] NZCA 248). 
This case involved an arrangement under which Clearspan 
would acquire a share of a fee simple title (with the other 
share remaining with the prior owner), with Clearspan also 
being granted an encumbrance over an exclusive area. 
This arrangement resembled a cross-lease in substance, 
even if not in precise form. However, the Court of Appeal 
held that the term “subdivision of land” in s 218 was to be 
interpreted strictly and exclusively rather than purposively 
and that this cross-encumbrance arrangement was not a 
subdivision. For comment criticising this approach, see 
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M Strack “Reconfiguring Land and Property: What is a 
Subdivision” (2019) New Zealand Surveyor, 1; and T Gibbons 
“Encumbrances, Indefeasibility, and Beyond” (2018) LawTalk 
922, available from <www.lawsociety.org.nz>.

We might well remember that the cross-lease mechanism 
was created for the very reason that it was not a form of 
subdivision at the time and that many and varied criticisms 
of the cross-lease regime have since arisen. The Natural 
and Built Environments Bill is an opportune time to ensure 
that arrangements that look like subdivisions are in fact 
treated as subdivisions. 

VESTING OF ROADS AND RESERVES

A second recommended area of reform is for a reversal of 
the current presumption in respect of the vesting of roads 
and reserves. Currently, s 224(b) of the RMA provides that 
every holder of a registered interest in land, including 
anyone with the benefit of an easement or covenant, 
must consent to the vesting. This requirement for consent 
can easily hold up subdivisions. Suppose land A signs a 
covenant in favour of land B to not farm pigs or poultry on 
land A. Land B is then subdivided into 50, or 100, or 300 
sections, all of which have the benefit of the covenant. Later, 
there is an attempt to subdivide land A, and to put some 
roads in place to service the subdivision. Unfortunately, 
creating these roads will require the consent of all the 50 
or 100 or 300 people who now own the subdivided land B.

A practical solution has been developed (see Land 
Information New Zealand “Land covenants over land that 
is vesting in a subdivision”, (2007) available from <www.
linz.govt.nz>.), and though some years old, it continues 
to gain more traction. The solution involves including a 
clause in new land covenants, which provides that the 
covenant will be automatically surrendered over any 
part of land A that is to vest as road or reserve. There 
are a number of advocates for this solution. But there are 
two key problems with it. The first is that it doesn’t do 
anything about existing covenants, of which there are 
many. It is therefore only a partial solution. The second 
is that this solution rests on private ordering – that is, on 
private parties adding this clause to their covenants. As 
such, it is a very ‘DIY’ response, and therefore unsuited as 
a policy solution (for comments on issues associated with 
private ordering under the RMA, see for example B Barton 
“Property Rights Created under Statute in Common Law 
Legal Systems” in A McHarg and others (eds) Property 

and the Law in Energy and Natural Resources (Oxford 
University Press, Oxford, 2010) 8).

The other options for this issue are more complex. 
Some parties have had success in having land for roads 
dedicated, rather than vested, though this option now 
appears to be curtailed (see H Bendickson “Creating 
roads in subdivisions” (2021) 21(3) The Property Lawyer 4). 
Others have gone to Court under s 317 of the Property 
Law Act 2007 to have their covenant modified to remove 
its effect over the vested land, though this option generally 
involves formally serving all those 50 or 100 or 300 owners, 
and hoping that none object – or at least that if there is any 
objection, the Court still orders modification (for a recent 
case example of s 317 in action, see Chand v Auckland 
Council [2021] NZCA 282). As such, in some cases, going 
to Court is not much easier logistically than getting a 
landowner’s consent. This highlights the difficulty of private 
parties under covenants and similar instruments having the 
ability to hold up land development.

It is well known that covenants can cause significant 
difficulties across time and space, particularly gridlock 
problems caused by the dispersal of property interests (see 
generally M Heller The Gridlock Economy (Basic Books, 
2008)). New Zealand has a very flexible law of covenants 
which has allowed them to multiply: for example, 
New Zealand law recognises positive covenants which run 
with the land, which are unknown in Australian jurisdictions, 
and New Zealand law has allowed the enforceability of 
covenants in gross through encumbrances, and latterly, 
through instruments allowing covenants in gross (see  
ss 307A – 307F of the Property Law Act 2007, as introduced 
by the LTA; see also P O’Connor “Covenants as regulation” 
(2011) 1 Property Law Review 145; T Gibbons “Making 
personal obligations binding: covenants in gross and 
encumbrances under New Zealand’s new Land Transfer Act” 
in D Grinlinton and R Thomas (eds) Land Registration and 
Title Security in the Digital Age: New Horizons for Torrens 
(Routledge, 2020) 172)). This multiplicity of covenants has 
impeded the vesting of roads on many occasions (see H 
Bendickson “Creating roads in subdivisions” (2021) 21(3) 
The Property Lawyer 4).

There is of course much to be said for protecting private 
interests in land, and part of the debate over modification 

Continued
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of covenants in the recent Synlait Milk Ltd v New Zealand 
Industrial Park Ltd [2020] NZSC 157 was on the extent 
to which private arrangements should be set aside, even 
where legislation expressly allows for this. 

Even with a respect for property rights and the interests 
of covenantors, it is submitted that to be serious about 
enabling subdivisions, the Natural and Built Environments 
Bill should reverse the current presumption in s 224(b) of 
the RMA that consent of covenant and easement holders 
is needed to vest land. Rather, any new legislation should 
acknowledge that roads and reserves are a good thing, 
a natural consequence of housing and development, 
and should therefore enable their creation. There could 
potentially still be a backstop of allowing those covenant 
and easement holders to apply to the Court to require their 
consent to be given if their interests would be adversely 
affected, though there may be limited social utility in that 
option being available. 

Put simply, if housing is a good thing, then to enable this 
housing to be built, subdivision must also be treated as a 
good thing. Further, if subdivision is a good thing, then the 
roads that enable that subdivision are a good thing, and 
appropriate RMA reform should limit the rights of private 
parties to intervene or delay that subdivision occurring, 
particularly when such intervention is based on private 
interests rather than resource management processes. 
Leaving the solutions to private ordering, as some 
advocate, will be adverse to the achievement of housing 
and other desired outcomes.

SECTION 225 OF THE RMA

A third area for reform is what is currently s 225 of the RMA. 
Section 225 is a clear example of resource management 
law overlapping with property law, as it concerns provisions 
relating to the sale and purchase of land. Put simply, s 225 
is a conveyancing matter.

The Courts have grappled with s 225 of the RMA on 
various occasions, partly because of its vague wording, 
vague intent and because it does not match modern 
development practice. Most houses and apartments in 
new developments are sold “off the plans”, meaning they 
are sold before a separate record of title exists. Section 
225 addresses such agreements, and while it has been 
described as an enabling provision, it is also restrictive.

Under s 225(1), any agreement for sale of land that 
constitutes a subdivision before the approval of the 
survey plan under s 223 of the RMA is deemed subject 
to a condition that the survey plan will be deposited, and 
no such agreement is illegal or void. Outlining that such 
an agreement is not illegal or void is the reason for this 
provision being described as enabling, but in practical 
terms, an s 223 approval is often granted long after a 
subdivision project is commenced, and often long after 
lots of units have been placed on the market for sale.

Section 225(2) then sets out further deemed conditions. 
First, under s 225(2)(a), that where an agreement is made 
before the s 223 approval, the purchaser may cancel the 
agreement within 14 days. This effectively makes all “off 
the plans” sales subject to a cooling-off period, which 
seems somewhat incongruous given that no similar cooling 
off period applies to ordinary property sales. Further, 
under s 225(2)(b), the purchaser may cancel if the vendor 
has not made “reasonable progress” towards submitting 
the survey plan within 2 years after the grant of resource 
consent or one year from the date of the agreement 
(whichever is the later) or has not deposited the survey 
plan within a “reasonable time” after its approval. These 
triggers bear little connection to modern conveyancing 
practice: for example, a sale agreement may be signed 
before or after the grant of a subdivision consent, and 
the works required to implement that subdivision consent 
may be minor or major. Major development projects can 
take many years, but may also depend on pre-sales (that 
is, sales off the plans) in order to secure finance. Yet s 225 
puts these agreements at risk, based on the vagaries of 
reasonableness in the context of individual developments 
(see for example Steele v Serepisos [2006] NZSC 67, [2007] 
1 NZLR 1; and Cyndicate Property Group Ltd v Jun [2011] 
NZCA 502).

The best way forward, in the context of RMA reform and the 
Natural and Built Environments Bill, is to remove s 225 from 
the scope of resource management law entirely, to treat it as a 
matter of property law and to place any equivalent provision 
in the Property Law Act 2007. However, it is questionable 
whether modern conveyancing practice and the realities of 
modern development timeframes and complexities merit a 
provision such as s 225 of the RMA at all.
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CONCLUSION

The RMA regulates subdivision in a number of ways, but 
while the RMA has been described as a “complete code 
for the control of subdivisions in New Zealand”(Waitakere 
City Council v Kitewaho Bush Reserve Co Ltd [2005]  
1 NZLR 208 at [80]), it is doubtful this is really the 
case, given that subdivisions can also be impacted by 
development contributions under the Local Government 
Act 2002, infrastructure needs, private covenants that are 
regulated by the Land Transfer Act 2017 and the Property 
Law Act 2007, sale agreements and case law relating to 
all of these. 

It seems inevitable that the Natural and Built Environments 
Act, when passed, will regulate subdivisions, and this 
article has recommended three specific areas for attention:

• First, that subdivisions are given a purposive 
definition, rather than being treated strictly, to capture 

arrangements of the kind described in the Clearspan 
decision, as well as other innovations.

• Second, that the presumption that the consent of any 
party with an easement or covenant over a potential 
road is required before vesting is reversed, on the 
basis that making it easier to create roads will enable 
development.

• Third, that what is currently s 225 of the RMA is removed 
entirely from resource management law and treated as a 
matter of property and conveyancing law.

It was noted in the introduction that subdivisions sit at 
the intersection of property and resource management 
law. They also sit at the intersection of public and 
private interests. Sensible reform will place a greater 
emphasis on the public interest in enabling subdivision 
and development, while also ensuring it is appropriately 
regulated.
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Trans‑Tasman 
Resources Limited v 
Taranaki‑Whanganui 
Conservation Board [2021] 
NZSC 127

The Trans‑Tasman Resources Limited v Taranaki‑Whanganui 
Conservation Board [2021] NZSC 127 decision is a landmark 
judgment in New Zealand environmental law. The Supreme 
Court decided that the Environmental Protection Authority 
(EPA) erred in granting Trans-Tasman Resources (TTR) 
marine consents and marine discharge consents in order to 
undertake seabed mining within New Zealand’s exclusive 
economic zone.

Environmental groups, iwi and fishing groups successfully 
appealed EPA’s decision to the High Court on points of law. 
The Court of Appeal upheld this High Court decision. The 
matter was appealed to the Supreme Court, where it was 
unanimously dismissed.

There are four judgements:

(a) William Young and Ellen France JJ [14]

(b) Glazebrook J [23]

(c) Williams J [290]

(d) Winkelmann CJ [301]

Care needs to be taken when reading the decision of the 
Court. Different points of law are determined by different 
majorities of judges.

Although the case focussed primarily on the provisions 
of the Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 (EEZ Act), there are also 
likely implications for environmental law generally, including 
within the Resource Management Act 1991 (RMA).

These areas include:

(a) Treaty of Waitangi and Tikanga Māori;

(b) Management Plans;

(c) Adaptive Management; and

(d) Environmental protections and adverse effects.

TREATY OF WAITANGI AND TIKANGA MĀORI

The Court tested the application of the Treaty of Waitangi 
and Tikanga in environmental law in two interrelated 
ways. Firstly, Treaty clauses are given broad and generous 
constructions. Secondly, Tikanga Māori was within the 
scope of “any other applicable law”. 

TTR submitted that the Court needed to consider the effect 
of an absence of any direction requiring the decision maker 
(in s 12(c) of the EEZ Act) to give effect to the principles of 
the Treaty. However, the Court considered that when read 
with s 59 as directed, the decision maker is required to take 
into account the effects of the activity on existing interests 
in a manner that recognises and respects the Crown’s 
obligation to give effect to the principles of the Treaty. 
In other words, “the courts will not easily read statutory 

Authors:
Dylan O’Connor, Solicitor, 
Gascoigne Wicks and 
Rebekah Hill, Law Graduate, 
BerrySimons



RESOURCE 
MANAGEMENT  
JOURNAL 41w

w
w

.r
m

la
.o

rg
.n

z

language as excluding consideration of Treaty principles 
if a statute is silent on the question” [151]. The Court 
therefore decided that giving appropriate recognition 
to Treaty principles means that tikanga-based customary 
rights are existing interests. The Court considered that “this 
follows from the guarantee in Article 2 of the Treaty of tino 
rangatiratanga in the context of the marine environment” 
[154].

In the judgement of Williams J, he added that existing 
interests cannot only be construed through a Pākehā lens. 
He emphasised that:

The interests of iwi with mana moana in the consent 
area are the longest standing human interests in that 
place. As will all interests, they reflect the relevant 
values of the interest holder. Those values ‑ mana, 
whanaungatanga and kaitiakitanga ‑ are relational. 
They are also principles of law that predate the 
arrival of the common law in 1840. [297].

The Court also decided that Tikanga Māori was within 
the scope of “any other applicable law” in s 59(2)(1) of 
the EEZ Act. This was due to the ways the common law in 
New Zealand has been developing, such as in Takamore, 
Paki and more recently Ngāti Whātua Ōrākei Trust. Overall, 
the Court determined that Tikanga as customary law will 
be “applicable law” in s 59(2)(1) where its recognition and 
application is appropriate to the particular circumstances of 
the consent application at hand.

Debbie Ngarewa-Packer, co-leader of Te Pāti Māori, led 
her iwi Ngāti Ruanui through successive legal challenges to 
TTR’s plans. She summarised the decision as meaning that 
“Ti Tiriti, the treaty of Waitangi, will have to be considered 
by the courts more than is currently legislated, so that is 
huge for us as Māori”. 

MANAGEMENT PLANS

Winkelemann, Glazebrook and Young held that information 
deficits cannot be rectified by post-consent monitoring. 
Management plans cannot paper over the cracks. Conditions 
rather than management plans need to set standards.

During the decision-making process, EPA granted consent 
to TTR before final management plans were completed. As 
a condition for consent, these plans were to be completed 
following two years of environmental monitoring, with 
the idea that the monitoring would “inform the further 
management plans”.

The judges collectively agreed that there was inadequate 
baseline information. Baseline information on the seabirds 
and marine mammals should have been provided by TTR 
in its application to set the consent envelope (as opposed 
to informing EPA after the monitoring was completed). The 
management plans needed to contain clear operational 
and effects parameters, as well as proper detail as to how 
the environment will be protected in all circumstances. 
This would ensure the presence of hard baselines to allow 
for greater certainty of environmental protection (and 
would also help uphold the precautionary principle). Most 
judges agreed that final management plans needed to be 
provided before consent was granted to uphold the right 
of public consultation.

ADAPTIVE MANAGEMENT

Care needs to be taken when considering adaptive 
management. The EEZ Act had specific probations on 
adaptive management in the context of discharges. 
Adaptive management under the RMA might be different 
under the EEZ Act. 

All judges agreed with the Court of Appeal that EPA’s 
decision did not amount to adaptive management. This 
was despite the creation of final management plans being 
deferred until after consent was obtained and monitoring 
was completed.

This finding was reached because TTR were not starting the 
mining activity until they had undergone their prospective 
adjustment of the consent envelope [282]. Additionally, the 
conditions which achieved the consent were not promising 
to scale back or adjust the permitted effects. The conditions 
helped achieve consent in their own right [210].  

Adaptive management is defined in s 64(2) of the EEZ Act 
as including: 

allowing an activity to commence on a small scale 
or for a short period of time so that its effects on 
the existing environment can be monitored … and 
the activity be discontinued, or continued with or 
without amendment, on the basis of those effects.

Adaptive management is not permitted in the context 
of an application for a marine discharge consent. This is 
because the marine environment is considered to be such 

Continued
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a sensitive environment that hard baselines guaranteeing 
its protection need to be upheld. This erases any margin of 
risk that could occur through adaptive management.

Under the RMA, the leading case on adaptive management 
analysis is Sustain Our Sounds Incorporated v The 
New Zealand King Salmon Company Limited [2014] NZSC 
40.

ENVIRONMENTAL PROTECTIONS AND ADVERSE 
EFFECTS

All members of the Court decided that a fundamental 
error in EPA’s decision was that it did not comply with 
the requirement to favour caution and environmental 
protection in the EEZ Act. 

Glazebrook J considered that “protect” in s 10(1)(b) 
does not mean the same as “protection” in the context 
of the definition of sustainable management in s 10(2). In 
s 10(2), “protection” is used along with the words “use” 
and “development” in a balancing context. In other 
words, “under s 10(1)(a), environmental protection can 

be subordinated to economic needs, but under s 10(1)
(b), it cannot” [244]. Overall, the majority considered that 
s 10(1)(b) provides for something more than sustainable 
management and acts as an environmental bottom line. 
This means that if the environment cannot be protected 
from material harm through regulation, then the discharge 
or dumping activity must be prohibited. What amounts 
to material harm will be up to the decision maker of each 
case. 

Young and France differed on this approach and thought 
that an overall assessment is required and that s 10(1)(b) 
does not set an environmental bottom line. Rather, the 
focus on protection means that the balancing exercise 
should tilt in favour of environmental protection. 

The Court also agreed that given the uncertainty of 
information, EPA erred in concluding that the conditions 
would remedy, mitigate or avoid adverse effects. This 
was due to the uncertainty of what would be treated as 
an adverse effect at different population levels in terms of 
how the adverse effect would be measured [130].
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Mandatory climate‑related 
financial disclosures in Aotearoa: 
challenges facing the Financial 
Sector (Climate‑related Disclosure 
and Other Matters) Bill

*Note this paper expresses the personal views of the 
authors and not necessarily those of their respective 
organisations. 

INTRODUCTORY COMMENTS

With the COP26 Climate Summit in Glasglow in November, 
Aotearoa stands at a critical juncture in terms of its ability 
to initiate the societal change that will be required in 
order for it to respond well to, and ultimately mitigate, 
the effects of the climate change crisis. It is therefore 
encouraging that following Cabinet’s announcement in 
September 2020 regarding the proposed introduction of 
a mandatory climate-related financial disclosure regime for 
publicly listed companies, large insurers, banks, non-bank 
deposit takers and investment managers, the Financial 
Sector (Climate-related Disclosure and Other Matters) 
Amendment Bill was introduced to Parliament in April this 
year. 

This announcement followed earlier recommendations by 
the Productivity Commission in its report ‘Low-emissions 
Economy’ that a mandatory climate-related financial 
disclosure regime was warranted in order to overcome 
current information barriers to climate change.

The Financial Sector (Climate-related Disclosures and 
Other Matters) Amendment Bill is now moving towards its 
second reading, and in its current form proposes to align 
mandatory disclosures with the recommendations of the 

Task Force on Climate-related Financial Disclosures (TCFD) 
that were published in 2017. Submissions received during 
the Bill’s initial consultation period have been generally 
supportive of the introduction of such requirements, 
favouring a mandatory principles-based regime (comply or 
explain) that is broadly aligned with the recommendations 
of the TCFD.

The External Reporting Board (XRB), the independent 
Crown Entity responsible for developing and implementing 
accounting, audit and assurance standards for Aotearoa, 
is now tasked with developing a Standard, which it has 
indicated will be broadly based on the TCFD framework. 
The XRB is currently in the process of releasing drafts 
on each of the four pillars of the TCFD framework for 
consultation, with the Risk and Management draft due to 
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be released in late October 2021 for consultation, followed 
by a draft on the Strategy and Metrics & Targets pillars in 
March 2022. The formal Exposure Draft is scheduled to be 
released for a three-month public consultation period in 
July 2022. 

In introducing this mandatory disclosure regime for 
climate-related matters, it is hoped Aotearoa will be 
taking a tangible step towards being able to deliver on its 
commitment to the Paris Agreement to reduce greenhouse 
emissions to ‘net zero’ by mid-century and to move towards 
a low emissions, climate-resilient economy. 

This paper gives a general outline of the upcoming reforms 
for those not familiar with this workstream, along with a 
high-level explication of the TCFD framework that is likely 
to form the basis for any attendant XRB Standard. Against 
a consideration of the rationale for these reforms, the 
paper also considers potential limitations and challenges 
facing XRB in introducing a disclosure regime that will lead 
to meaningful change.

THE IMPETUS FOR REFORM

The case for mandatory environmental reporting and 
interest in the way in which financial disclosure can 
contribute positively towards environmental improvement 
is far from new. In fact, this is not the first time that Aotearoa 
has sought to introduce mandatory environmental 
reporting requirements. In the 1990s, there was an 
unsuccessful attempt by New Zealand First as part of its 
Coalition Agreement with the National Party to introduce 
corporate mandatory environmental reporting through 
an amendment to the Companies Act. Had the proposal 
succeeded, it would have required statutory disclosure 
of the environmental impacts of companies as part of the 
Annual Reporting process. 

The immediate impetus for this latest proposal can be 
traced back to the Productivity Commissions’ Report 
released in August 2018. That report recommended that: 

the Government should implement mandatory 
(on a comply‑or‑explain basis), principles‑based 
climate‑related financial disclosures by way of a 
Standard under section 17(2)(iii) of the Financial 
Reporting Act 2013. These disclosures should be 
audited and accessible to the general public. 

The rationale behind this recommendation was explained 
by the Productivity Commission in the following way: 

Introducing mandatory climate‑related financial 
disclosures would encourage investment that 
supports the transition to a low‑emissions economy. 
These disclosures can help overcome information 
and inertia barriers that prevent entities from 
adequately addressing climate risk and capitalising 
on low‑emissions opportunities incorrectly, resulting 
in misdirected finance or stranded assets. (p 7)

Underpinning these recommendations are concepts that 
can be traced back to the founding fathers of Corporate 
Social and Environmental Reporting, John Elkington 
and Prof Rob Gray, who in the 1990s identified external 
reporting as an important tool for focusing organisations 
on the environmental impact of their operations and for 
enabling investors to make informed decisions. 

THE FINANCIAL SECTOR (CLIMATE-RELATED 
DISCLOSURES AND OTHER MATTERS) 
AMENDMENT BILL 

The Financial Sector (Climate-related Disclosures and 
Other Matters) Amendment Bill was introduced in April 
2021 with the following specific purposes:

• to ensure that the effects of climate change are routinely 
considered in business, investment, lending, and 
insurance underwriting decisions;

• to assist reporting entities to better demonstrate 
responsibility and foresight in their consideration of 
climate-related matters; and

• to lead to smarter, more efficient allocation of capital 
and help to smooth the transition towards a more 
sustainable, low-emissions economy.

In introducing the Bill to the House, the Hon David Clark 
stated:

We know that climate change is real. It presents 
real risks to our survival as a species, as well as to 
the ecosystems that surround us. It also presents 
risks to the financial sector. There are risks currently 
of stranded assets, as business models change, as 
we adapt to a world where we need to take action. 
We are exposed to risks of sea‑level rise. We are 
exposed to physical risks. There are risks, currently, 
to our supply chains, and our goods and services 

Continued
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in the future will have to travel through low‑carbon 
and more resilient routes. 

These risks are real. The risks to investors are 
something that we’re thinking about today, and 
as we do that—as we think about where capital is 
invested in future, and send clear signals around 
reporting—what we’re doing is providing better 
market information. We know that markets, 
basically, are about information. They are about 
making sure that investors know where capital is 
wisely put and where it is unwisely put. So if that 
capital is going to assets that are going to make 
for a better, more climate‑friendly future, that is 
something we want to see more of. If investment 
is going into assets that could end up stranded as 
we move away from a polluting culture and from 
outdated technologies, well, that means we have 
the inefficient allocation of capital, and that means 
less‑effective markets.

The Minister continued by stating:

The main aim is to move to a position where 
the effects of climate change become routinely 
considered as a part of business investment 
decisions. It’ll contribute towards that goal we’ve 
set of becoming carbon‑neutral by 2050. Effectively, 
it does this by requiring around 200 of the largest 
and most important businesses participating in the 
New Zealand financial markets to disclose clear, 
comparable, and consistent information about 
the risks and opportunities presented by climate 
change, some of the stuff I’ve spoken to already: 
where the assets present risks, where they’re likely 
to have a future that’s less certain, and so on. 
That current lack of reliable information about the 
impact of climate change on business is serious, 
because it can lead to mispricing in the markets, 
the mispricing of assets, and the misallocation of 
capital, and that means that investors, lenders, and 
other decision makers cannot then make the right 
decisions. There is risk of corrections in the market 
which can be abrupt. 

We know that climate change doesn’t just present 
risk; it also presents opportunities…New Zealand 
businesses are well placed here to take advantage 
of those opportunities. It’s really important to 

remember that, in areas like energy production, 
food production, and pollution reduction. The 
disclosure regime will contribute to this, and it will 
help, I am sure, attract investment more broadly.

Under this Bill, Climate Reporting Entities (CREs) would 
include large-listed issuers, large registered banks and 
other deposit takers, large licensed issuers, large managed 
investment schemes and some Crown financial institutions 
(via Letters of Expectation). Such entities would be required 
to:

• prepare an annual climate statement that discloses 
information about the effects of climate change on their 
business or any fund they manage;

• prepare climate statements in accordance with climate 
standards issued by the XRB;

• obtain independent assurance about the part of the 
climate statement that relates to the disclosure of 
greenhouse gas emissions; 

• make the climate statements available to the public, and 
collect and retain the records underpinning them; and

• provide for the XRB to issue guidance on a wider range 
of environmental, social and governance matters, and 
other non-financial matters that can be applied by 
entities on a voluntary basis.

The Financial Markets Authority (FMA) will be responsible 
for enforcing compliance, and it will do that under its 
current existing statutory powers, including monitoring the 
disclosures. 

It is anticipated that the disclosure standards will be based on 
the recommendations of the Task Force on Climate-related 
Financial Disclosures (TCFD), along with additional 
guidelines. Transitional provisions will also be introduced to 
enable entities to start their climate‑related disclosure.

As noted in the introduction, the XRB has indicated that 
the Standard will be developed and delivered through 
several iterations, with the first discussion document 
due to be released on 20 October 2021. The mandatory 
reporting regime will then take effect for accounting 
periods that start on or after the XRB issues its first 
climate related Standard, which it is anticipated will be by 
December 2022. Accordingly, CREs will be required to first 
disclose in accordance with the Standard for accounting 
periods that commence on or after 1 January 2023. 
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THE TASK FORCE ON CLIMATE-RELATED 
FINANCIAL DISCLOSURES 

As noted above, the ‘Recommendations of the Task 
Force on Climate-related Financial Disclosures’ has been 
signalled as the likely basis for any mandatory disclosure 
regime introduced in New Zealand. By way of background, 
the Task Force on Climate-related Financial Disclosures 
(TCFD) was established in 2015 following a request by the 
G20 of the Financial Stability Board (FSB) to undertake 
a review of how financial markets might better price 
climate-related risk, which could, in turn, support more 
efficient and informed capital-allocation decisions. The 
issue, from a risk governance perspective, was described 
in the Final Report of the TCFD in the following way:

One of the most significant, and perhaps most 
misunderstood, risks that organisations face 
today relates to climate change. While it is widely 
recognised that continued emission of greenhouse 
gases will cause further warming of the planet and 
this warming could lead to damaging economic and 
social consequences, the exact timing and severity 
of physical effects are difficult to estimate. The 
large‑scale and long‑term nature of the problem 
makes it uniquely challenging, especially in the 
context of economic decision making. Accordingly, 
many organisations incorrectly perceive the 
implications of climate change to be long term 
and, therefore, not necessarily relevant to decisions 
made today. (p ii)

The TCFD subsequently identified two key types of 
climate-related risks for organisations: transition risks and 
physical risks. Transition risks were defined as the business 
risks associated with transitioning to a low-emissions, 
climate resilient economy, including:

• policy risk, due to evolving policy actions by governments 
and regulators;

• litigation risk, due to an increase in climate-related 
litigation claims;

• technology risk, due to the significant impact of 
climate-related technological improvements or 
innovations;

• market risk, due to shifts in supply and demand in 
response to climate-related risks and opportunities; and 

• reputational risk, due to changing customer or 
community perceptions about whether or not an 
organisation is contributing to or detracting from the 
transition to a lower-emissions economy.

Physical risks, in contrast, were defined as the risks for 
entities arising from direct damage to assets and indirect 
impacts from supply chain disruptions. These events can be 
event-driven, such as increased extreme weather events, or 
driven by long term shifts in climate patterns, for example 
sea level rises.

Without visibility around such risks, the concern 
identified by the TCFD was that organisations 
may currently be investing in activities that may 
not be viable in the longer term, meaning that 
such organisations are less resilient in terms of 
transitioning to a lower‑carbon economy, with little 
transparency of this risk for investors. In short, by 
developing a climate‑related financial disclosure 
framework, TCFD could assist organisations to 
better provide information to “help investors 
engage with companies on the resilience of their 
strategies and captial spending, which should help 
promote a smooth rather than an abrupt transition 
to a lower‑carbon economy.”

The Final Report of the TCFD establishes recommendations 
for organisations to disclose clear, comparable and 
consistent information about the risks and opportunities 
presented by climate change. The framework for these 
disclosures is as follows:

First, the TCFD has formulated 11 recommended sets of 
disclosures within four thematic areas or pillars as outlined 
in the diagram below.

Continued
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Secondly, incorporated into the framework is the reporting 
of scenario analysis to determine how vulnerable 
organisations are to transitional and physical risks, and how 
such vulnerabilities are or would be addressed:

The Task Force believes that all organisations 
exposed to climate‑related risks should consider (1) 
using scenario analysis to help inform their strategic 
and financial planning processes and (2) disclosing 
how resilient their strategies are to a range of 
plausible climate‑related scenarios (p 27)

Overall, the TCFD considered that by adopting its 
framework, the effects of climate change will become more 
routinely considered in business and investment decisions. 

CHALLENGES

Undoubtedly the XRB has an enormous task ahead of it, 
especially if the resultant Standard that is to be promulgated 
is to provide information for investors that is both reliable 
and comparable, and real change is to ensue. There are 
consequentially several attendant challenges ahead for 
the XRB in order for Aotearoa’s proposed mandatory 
climate-related financial disclosure regime to deliver on its 
policy objectives. 

The most obvious challenge stems from the fact that 
different CREs are at different stages of their climate-related 
financial disclosure journey. The XRB is encouraging CREs 
to prepare now for the mandatory disclosure regime by 
firstly considering what climate-related risks (both physical 
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and transitional) means for an organisation. In that regard, 
climate related risk may be different from other risks that an 
organisation typically deals with in that the time horizon for 
climate change risk will extend to the short, medium and 
long-term, will be complex (may incorporate the climate 
related risks of customers and suppliers) and may have 
elements that simply cannot be anticipated (i.e. black swan 
events). Developing a response or resilience to climate 
change risks will also require transformational changes to 
both traditional organisational culture and behaviours.

Once an organisation has begun considering the nature 
of its climate change risk, it then needs to consider how 
responsibility for the management of climate-related risk 
(including the harnessing of attendant climate related 
opportunities) will be managed at both the Board and 
Executive Leadership level. These considerations feed 
into the Governance pillar of the TCFD framework, which 
involves questions around how the Board will be informed 
of climate-related issues, how management will be held 
accountable and how organisational responsibility for 
climate-related issues will be assigned. 

Understanding organisational capability will also be 
an important first step, as many organisations will not 
be sufficiently skilled in the identification of key risks 
and opportunities arising from climate change, the 
measurement and reporting of climate related risks, as well 
as in the development of plans to ‘bed-in’ organisational 
resilience to climate change. 

In Aotearoa, some organisations are well advanced 
with their journey, whilst others are just starting, and 
this will also impact on the quality of the reporting and 
its comparability. Certainly, it will be some time before a 
standardised approach within a sector can be developed. 

Also hindering the ultimate comparability of climate related 
financial disclosure is the variability in the use of data and 
information by CREs – or to reference the four pillars 
framework of the TCFD, the Metrics and Targets pillar. The 
MFE Discussion Document on Climate Related Financial 
Disclosures forewarned of this comparability issue, noting: 

We are aware that practical application of the Task 
Force on Climate‑related Financial Disclosures 
(TCFD) framework is still new. We do not expect 
that the information made available through 
disclosures will be consistent and comparable from 
day one. (p 9)

The existing proliferation of TCFD reports both in Aotearoa 
and overseas has clearly shown the extent of the variability 
in how organisations currently utilise data sources in 
climate-related disclosures. To make this information 
useful (and to ultimately generate change), the processes 
and systems relating to data use in climate-related financial 
disclosure need to be carefully considered. This may require 
the development of sector-based data platforms both to 
reduce duplicated effort and to enhance the comparability 
of the resultant climate‑related disclosures. 

The issue with the comparability of climate-related 
disclosure extends to the inclusion of scenario analysis 
within the mandatory reporting requirements. This has 
raised the following questions for the XRB in terms of the 
Standard’s development.

• How many and to what level of detail should reference 
scenarios be provided?

• Should the XRB’s role extend to include the co-ordination 
of data for sectoral groups so that scenarios can be 
developed?

• What disclosure of data or assumptions might be 
required to enable the comparability of disclosures?

• What are the cost implications of such a requirement?

As a final comment, the TCFD framework is currently 
clearly skewed towards risk disclosure, rather than risk 
management or risk mitigation. Further, organisations are 
not required under this framework to actually review their 
operations and to present a view on the opportunities that 
are available to decarbonise themselves or (even better) 
to enable decarbonisation within their sector. Nor are 
investors given a view on which organisations are being 
ambitious in climate change mitigation, compared to those 
which are sitting back and hoping to capitalise on short 
term financial opportunities that will come about through 
the transitional stage. The opportunity for organisations to 
be a driving force behind decarbonisation in Aotearoa and 
to lead to real change is significant but is arguably ignored 
under the TCFD requirements as they currently stand. 
However, the development of a Standard broadly based on 
the TCFD provides the opportunity to tailor climate-related 
financial disclosure in Aotearoa to the policy outcomes 
sought through this legislative reform.

Continued
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CONCLUDING REMARKS

It has long been recognised that what gets measured gets 
managed and in that regard the introduction of a mandatory 
climate-related financial disclosure regime for publicly listed 
companies, large insurers, banks, non-bank deposit takers 
and investment managers is a significant step. However, in 
a recent paper in the Harvard Business Review (May-June 
2021) by Kenneth Pucker it was noted that:

Over the past two decades many people bought 
into the idea that if corporations committed to 
measuring and reporting on their sustainability 
performance, the payoffs would be profound. 
Companies would do less harm to the planet and 
more good for society. Investors and consumers 
would reward strong performers. Rigorous metrics 
would become the norm. Over time, the results 
would be a more sustainable form of capitalism. It 
hasn’t worked. Reporting is riddled with problems 
and sustainable investing is overhyped. Meanwhile 
environmental threats continue to mount, and 
inequality continues to grow. Metrics can and 
should be improved, and stakeholder pressure 

will incrementally advance sustainability. However, 
we also need stronger civic engagement, sharper 
regulation, different incentives for investment, and 
a rethinking of what makes a company or society 
successful.

Simply put, this author’s view is that ‘reporting is not a proxy 
for progress’. This he concludes is because of structural 
measurement and reporting problems and because the 
data is voluntarily shared, is largely unaudited, is often 
incomplete and lacks comparability. These are all issues 
that the XRB will need to tackle if a climate-related financial 
disclosures regime in Aotearoa is to lead to real climate 
change outcomes and indeed structural change to both 
organisational and economic systems. 

As Harte and Newton noted back in 1994: “Calculations 
are both enabling (getting the environment on the agenda) 
but are also restricting (it only gets the environment on 
the agenda in a specifically defined way)”. This needs to 
ensure that climate related disclosure does not become 
just a greenwashing exercise that will create significant 
challenges that the XRB will need to cognisant of in its 
development of the attendant disclosure Standard.
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