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Introduction 

 
1 This Submission is made by Te Kahui Ture Taiao/the Association for Resource Management 

Practitioners (RMLA). 
 

2 The RMLA is concerned to promote within New Zealand: 
 

a An understanding of Resource Management Law and its interpretation in a multi-disciplinary 
framework. 

b Excellence in resource management policy and practice. 
c Resource management processes which are legally sound, effective and efficient and which 

produce high quality environmental outcomes. 
 
3 The RMLA has a mixed membership.  Members include lawyers, planners, judges, 

environmental consultants, environmental engineers, local authority officers and 
councillors, central government policy analysts, industry representatives and others.  
Currently the Association has some 900 plus members.  Within such an organisation there 
are inevitably a divergent range of interests in views of members.   
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4 While the membership has been consulted in preparing this submission, it is not possible for 

the RMLA to form a single universally accepted view on the proposed changes to the 
wetlands regulations (“Regulations”).  It should also be noted that a number of members 
may be providing their own individual feedback and those may represent quite different 
approaches to the views expressed here. 

 
5 RMLA’s main objective in making submissions on Government proposals is to ensure that a 

coherent and workable body of resource management and environmental law and practice 
is developed in New Zealand.  As a result it is not the RMLA’s practice to make submissions 
in opposition.  Instead, its submissions focus on what (if any) changes should be made to the 
proposal to ensure that it will: 

 
a. Be consistent with the general framework of existing laws and policies and legally 

sound; 
b. Be practicable, effective and efficient; 
c. Assist in promoting best practice; 
d. Produce high quality environmental outcomes. 

 
CHANGE TO THE DEFINITION OF ‘NATURAL WETLAND’ 
 
Question 1: Do you agree with the proposed changes to the definition of natural wetland? Why/why 
not? 
 
Question 2: Should anything else be included or excluded from the definition of ‘natural wetland’?    
 
5 The simplification of the definition will go some way to helping with interpretation. 
 
6 The RMLA generally agrees with removal of ‘temporary rain derived pooling’ and the word 

‘dominated’, as these words are unnecessary.  
 
7 The ‘at the commencement date’ inclusion provided a clear position against which no further 

loss could be measured.  There is an obvious risk that removing this reference, could open the 
door for wetlands to be modified in such a way that they could then be excluded under clause 
(c) (i.e. by sowing/encouraging pasture species to establish in marginal wetlands).  However, 
given that the application of the wetland delineation protocols is challenging enough in 
marginal wetlands, the RMLA recognises that to rely on aerial images to ‘back-cast’ wetland 
definitions (to the commencement date) is likely to be very difficult if not impossible.  

 
8 The reference to 50 percent is still not clearly aligned with an assessment scale.  The RMLA 

suggests it can be easily manipulated e.g. to exclude areas that should be considered ‘natural 
wetlands’.   

 
9 Terms ‘pasture species’ and ‘exotic species associated with pasture’ are not defined, and it is 

unlikely a national definition will suffice given regional variations in farming practices.  Further, 
in those highly modified wetland systems, those ‘exotic species associated with pasture’ could 
still be providing ecological function (provision of habitat for example) even if not a direct 
biodiversity value. 

 
10 In this respect, the RMLA is concerned that the clause (c) puts a significant emphasis on 

vegetation and does not factor in that the wetland may still be functioning as a wetland habitat 
with potential for enhancement.  An area may meet the definition of a wetland under the RMA, 
but if stock have recently been excluded and it is on a restoration trajectory, it may still be 
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excluded under clause (c).  Exclusion of these areas does not appear to meet the intent of the 
National Policy Statement for Freshwater Management 2020 (“NPSFM 2020”) to prevent 
further loss of natural inland wetlands.  Nor does it aid in gaining back some of the wetland loss 
that has occurred historically.  The RMLA would support additional rules or policy incentives 
that encourage and enable retirement of those ‘RMA wetlands’ that would otherwise be 
excluded by clause (c), as this is a key approach to realising wetland gains.  This is related to the 
below comments under the topic of restoration and maintenance activities. 

 
11 Wetlands can also have important functions as (a) habitat for threatened species, (b) at a 

landscape scale (e.g. filtering contaminants), and (c) as carbon sinks.   
 
12 For threatened species, the definition does not provide sufficient consideration (or protection) 

of threatened flora that could be located within those marginal wetlands that have been 
substantially degraded over time (i.e. those that could be excluded by clause (c)).  It assigns 
more weight to vegetation than the RMA definition of “wetland” which includes specific fauna. 
It does not therefore provide consideration or protection of threatened fauna.1   

 
13 The RMLA recognises the definitional difficulty arises because wetlands are ecosystems that do 

not fit into specific boxes. Therefore emphasis should arguably be placed upon the 
interpretation guidance and ensuring that is prepared by qualified and experienced 
practitioners who understand the on-the-ground conditions. The RMA definition of a wetland 
also better recognises that a wetland should be considered as a functional component of a 
wider landscape system. The emphasis on hydrophytic vegetation, alongside the limited way in 
which the hydric soils and hydrology tools can be applied in modified systems, does not support 
this landscape assessment.  

 
14 In summary, the proposed definition will further reduce the number of wetlands captured in 

the ‘natural inland wetland’ definition.  This means the wetlands captured in the definition are 
more likely to be ‘worthy’ of protection (i.e. have an ecological value of moderate or higher).  It 
also means that there will be less restriction on development in those other wetlands that are 
deemed to have less value.  If the policy intent is to select higher value wetlands for protection,2 
this should be followed through (refer comments below under “Additional Consenting 
Pathways”).    

 
BETTER PROVISION FOR RESTORATION, MAINTENANCE AND BIOSECURITY ACTIVITIES IN ‘NATURAL 
WETLANDS’ 
 
Question 3: Should maintenance be included in the regulations alongside restoration?  Why/Why 
not? 
 
15 The RMLA supports including maintenance in the regulations alongside restoration.   Active 

management of existing wetlands is generally required rather than ‘leaving wetlands to look 
after themselves’. 

 
16 “Restoration” is defined in the NES-F by reference to the definition in the NPSFM 2020, however 

the definition in the NPSFM 2020 only applies to “natural inland wetlands”.  This leaves a gap 
for how “restoration” is defined for those natural wetlands that are not inland.  The RMLA 

 
1 Consideration of threatened or ‘high value’ flora and fauna is required to meet the requirements of s6(c) of 
the RMA and is recognised as a compulsory value of the NPSFM 2020 (Appendix 1A 3 Threatened Species). 
2 The text at page 7 states that ‘all other natural wetlands remain subject to strong regulatory protection’ – 
referring to wetlands outside areas of pasture that have more than 50 percent ground cover comprising exotic 
pasture species or exotic species associated with pasture. 
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queries whether it would be better to include the definitions in the NES-F itself for all “natural 
wetlands”. 

 
17 The definition of “restoration” is wide and includes “management” however the RMLA agrees 

it would be clearer to include maintenance specifically. 
 
18 Increased agricultural and forestry runoff in the form of silt and sediment, increased nutrients 

and the introduction of pest plants, contribute to the need to actively maintain NZ’s remaining 
wetlands.  Further, the natural processes that would otherwise have produced new wetlands 
are now constrained e.g. due to river control works and stopbanking. 

 
19 Activities such as removing silt and sediment, maintaining the water level to prevent wetland 

desiccation (water level control structures), removing weeds/decaying vegetation, need to be 
encouraged in order to meet the requirements of ss6(a) and (c) RMA, the NPSFM 2020, and the 
functions of regional councils set out in section 30(1)(c)(iii) and (iiia), (g) and (ga).  As above, this 
also should capture wetlands that do not meet the NPSFM 2020 definition i.e. that are 
dominated by exotic pasture species. 

 
Question 4: Should the regulations relating to restoration and maintenance activities be refined, so 
any removal of exotic species is permitted, regardless of the size of the area treated, provided the 
conditions in regulation 55 of the NES-F are met?  Why/Why not? 
 
20 As stated above, the RMLA considers it essential to promote wetland restoration activities. The 

RMLA notes that the current permitted activity condition of 500m2 or 10% of the area of the 
natural wetland (whichever is the smaller) means that many restoration activities would 
currently require resource consent as a restricted discretionary activity.  When considering 
whether a greater (or unlimited) area threshold is adopted, consideration should be given to 
the use of mechanical equipment.  Mechanical hand-held tools would enable much greater 
areas to be covered in short timeframes (see below question 7).  Regulation 55 standards are 
warranted. 

 
Question 5: Should activities be allowed that are necessary to implement regional or pest 

management plans and those carried out by a biosecurity agency for biosecurity purposes?  

Why/Why not? 

21 The RMLA does not take a particular position on this matter but notes that if activities be 
allowed, necessary for biosecurity purposes, then this opens the door to other activities being 
allowed by other agencies e.g. for purposes of conservation.  An example may be the need for 
DOC to manage mangrove seedlings for management for threatened bird species e.g. the NZ 
fairy tern.  That would not meet the definition of “restoration” in the NPSFM 2020, because that 
definition is focused on the ecosystem health, indigenous biodiversity and hydrological 
functioning of the wetland. 

 
Question 6: Should restoration and maintenance of a ‘natural wetland’ be made a permitted 
activity, if it is undertaken in accordance with a council-approved wetland management strategy?  
Why/Why not? 
 
22 It is unclear what a ‘council-approved wetland management strategy’ is.  Without further 

clarification, it is legally unclear how this differs from the resource consent process (given that 
it is required to be “Council-approved”).    
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23 The RMLA is aware that some plans provide for restoration and maintenance of a natural 

wetland as a controlled activity, and such consents can be applied for on a global basis (that is, 
applying for a number of wetlands at once) over a long period of time.  Rule 106 of the Greater 
Wellington Proposed Natural Resources Plan provides a controlled pathway for activities 
stipulated in a wetland restoration management plan.  That rule states that public notification 
is precluded (except in special circumstances) and that Greater Wellington Regional Council will 
consider waiving consent fees in order to encourage and support the restoration of wetlands.  
These sorts of measures, that rely on the orthodox consenting path rather than a new type of 
‘approval’ process, arguably would achieve the desired outcome, while not causing proliferation 
of different types of approvals processes. 

 
24 The RMLA is aware that the levying of resource consent fees and ongoing monitoring fees for 

wetland restoration (and maintenance) activities is considered problematic by some members.  
Some consider these should be waived for approved restoration/maintenance activities in 
wetlands. 

 
25 Should the activity become permitted, the RMLA is aware that some Councils are even charging 

fees for approvals under Regulation 55(2) of the NES-F, which (again) some members do not 
consider should be levied for wetland restoration projects.  Also, monitoring fees will remain an 
issue. 

 
Question 7: Should weed clearance using hand-held tools be a permitted activity?  Why/why not? 
 
26 The High Court has not released its decision on the appeal against the Environment Court’s 

decision in Bay of Islands Maritime Park Inc v Northland Regional Council [2021] NZEnvC 006.  
This means it is currently unknown how the High Court will rule on the extent to which the NES-
F covers coastal wetlands.  The removal of mangroves in coastal areas is often controversial, 
with some groups claiming that mangrove removal constitutes “restoration” (i.e. a ‘weed’). 

 
27 However at a recent hearing on the Proposed Regional Plan for Northland, evidence was led 

that mangroves can provide important habitat function and the mechanical removal of 
mangrove seedlings may result in adverse effects (e.g. to the pneumataphores or aerial root 
systems of mangroves).  That Court decision is pending.  This illustrates the difficulties that may 
arise (although one would presume “weed” would be defined as an exotic species). 

 
28 Any amendments to specifically allow mechanical hand-held tools will need to be evidentially 

based.  Should the High Court find that the NES-F applies to wetlands in the coastal 
environment, the amendments would also need to be consistent with the requirements of the 
New Zealand Coastal Policy Statement (NZCPS).3 

 
ADDITIONAL CONSENTING PATHWAYS 
 
29 This part of the submission relates to the proposal to: 

a Provide a consenting pathway for quarries, landfill, cleanfills and managed fills; 
b Provide a consenting pathway for mining, with possible additional checks and balances for 

this sector; 
c Provide a consent pathway for urban development listed in a district plan. 

 

 
3 Including Policy 11 relating to biodiversity, Policy 13 relating to natural character, Policy 15 relating to natural 
feature and landscapes, and the need to take a precautionary approach as required by Policy 3. 
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30 We note that the Consultation Document says that an application to carry out earthworks or 

water takes or discharges in a natural wetland cannot be consented because prohibited activity 
regulation 53 in the NES-F prevents it.  This is not entirely correct.  The prohibited activity 
regulation only applies to these activities where they would result in complete or partial 
drainage of a wetland.  Regulation 54 already provides a non-complying activity rule for: 
a vegetation clearance within, or within a 10 m setback from, a natural wetland; 
b earthworks within, or within a 10 m setback from, a natural wetland; 
c the taking, use, damming, diversion, or discharge of water within, or within a 100 m setback 

from, a natural wetland. 
 
31 The effect of the proposed changes is not to provide a consenting pathway for earthworks or 

water takes or discharges (that pathway already exists), but to provide a consenting pathway 
for additional activities that may cause the complete or partial drainage of wetlands. 

 
32 This part of the submission addresses five issues with the proposed changes, and then responds 

to the questions in the Consultation Document. 
 
 Issues 
 
33 RMLA has identified the following issues with the proposed changes; 

a There is a conflict between the policy and consenting pathways for natural wetlands. 
b There is no differentiation between wetlands with high current value and highly modified 

wetlands, whereas the policy intent appears to be to provide an opportunity for 
development to affect more modified wetlands. 

c The role of even very modified wetlands in sequestering carbon has been overlooked, and 
given the extent of wetland loss, highly modified wetlands are often critical for wetland 
restoration. 

d Works within a wetland vs within 100 m of a wetland have different effects but are treated 
the same. 

e The approach of identifying an environmental bottom line then progressively adding to a list 
of exceptions to that bottom line is not good practice. 

 
 There is a conflict between the policy and consenting pathways for natural wetlands 
 
34 The NPSFM 2020 includes the fundamental concept to Te Mana o Te Wai and the following 

wetland policy: 
 

 Policy 6 There is no further loss of extent of natural inland wetlands, their values are 
protected, and their restoration is promoted. 

 
35 There is some uncertainty over whether this policy means: 

a “no net loss”, i.e. some loss, compensated for by a gain in wetland extent and values 
elsewhere; or 

b “no loss”, i.e. activities that have adverse effects on wetlands may only occur to the extent 
that they do not cause any further loss of natural inland wetlands, and to the extent they are 
consistent with the protection of the values of natural inland wetlands. 



7 
 
36 MFE Guidance clarifies that “the wetland policies in the NPSFM 2020 are intended to protect 

both the extent and values of all remaining natural inland wetlands, regardless of their size and 
condition.”4  

 
37 On that basis, extending the NES-F consenting pathway beyond specified infrastructure to 

include a range of activities that may cause complete or partial wetland drainage produces a 
conflict between the policy direction and the regulations. 

 
38 In contrast, the Consultation Document says that “it is the Government’s intention that no net 

loss of natural wetlands extent or values will occur as a result of providing additional consenting 
pathways. 5 

 
39 That is a different intention (interpretation) to the interpretation given in the MFE Guidance.  

Even if that interpretation is correct, the NES-F does not appear to ensure that there is “no net 
loss” of natural wetland extent or values. 

 
40 The Consultation Document refers to a “gateway test” in the existing Regulations.  The RMLA 

suggest that this “gateway” is broad and so will not ensure no net loss: 
 

a The first limb requires that the activity have significant national or regional benefit.  Regional 
benefit is determined by identifying an activity as having regional benefit in a regional policy 
statement (“RPS”) or regional plan.  Existing “regional benefit” clauses in plans are often very 
broadly framed and relate to the type of activity (e.g. housing, infrastructure, port 
development) rather than specific instances of those activities.  That is, all instances of the 
regionally significant type of activity (as described in the plan) would meet the requirement 
of regional benefit. 

 
b The second limb requires there to be a functional need for the activity in that location.  The 

definition of “functional need” means the need for a proposal or activity to traverse, locate 
or operate in a particular environment because the activity can only occur in that 
environment.  While the definition would limit the gateway to activities that have a 
functional need to locate, traverse or operate in the wetland (“a particular environment”), 
the reference to functional need “in that location” is a less stringent requirement.  It 
potentially requires a demonstration that the location has been selected following a site or 
route selection process,6 not that the activity has to occur in or close to a wetland. 

 
c The third limb requires that the effects management hierarchy applies.  This hierarchy allows 

adverse effects on wetlands including loss of wetlands to be authorised where aquatic 
compensation is provided (following a demonstration that other effects management 
options higher in the hierarchy are not practicable).  Aquatic compensation means: 

 
   a conservation outcome resulting from actions that are intended to compensate for any 

more than minor residual adverse effects on a wetland or river after all appropriate 
avoidance, minimisation, remediation, and aquatic offset measures have been 
sequentially applied.   

 
4 Ministry for the Environment Definition ‘natural wetlands’ and ‘natural inland wetlands’: Guidance to support 
the interpretation of the National Policy Statement for Freshwater Management 2020 and the Resource 
Management (National Environmental Standards for Freshwater) Regulations 2020, page 6. 
5 Consultation Document, page 11. 
6 See Director General of Conservation v Taranaki Regional Council [2021] NZEnvC 27 at [41]: “There is a 
functional need for the Project to occur in the identified location, identified after consideration of options in the 
route designation process.” 
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41 The definition of aquatic compensation is met by a compensation outcome that is “intended to 

compensate for any more than minor residual adverse effects”. It is hard to envisage a proposal 
that would not meet this requirement, unless it failed to provide any compensatory actions at 
all.  There is no requirement for the compensatory actions to be commensurate to the loss.  
Application of this effects management hierarchy would not ensure “no loss” or “no net loss” 
of wetland values and extent. 

 
42 The proposed amendments significantly broaden the category of activities that have a 

consenting pathway to result in complete or partial drainage of wetlands and consequently, the 
loss of values and extent of natural wetlands.  Some loss of values and extent may be addressed 
on a “net” basis but even this outcome is not secured.  In summary, the RMLA considers the 
changes proposed will increase the inconsistency between the NPSFM 2020 policy direction for 
no loss of wetland values and extent, and the outcomes that the Regulations allow to occur. 

 
 There is no differentiation between wetlands with high current value and highly modified 

wetlands 
 
43 The Regulatory Impact Statement says: 
 
  The changes proposed in this paper will not undermine the strong protection afforded to New 

Zealand's remaining natural wetlands but will address a range of implementation issues that 
have arisen relating to wetlands that are already highly modified. 

 
44 The Consultation Paper similarly refers in many instances to highly modified wetlands. 
 
45 On that basis, the policy intent appears to be to enable development of more modified 

wetlands. 
 
46 However, neither the NESFM (existing or proposed regulations) nor the NPSFM 2020 policy 

direction for wetlands differentiate between highly modified and other wetlands.  That is, the 
proposed changes enable a wider range of activities to result in complete or partial drainage of 
wetland, regardless of the level of modification of the wetland.  The Policy framework does not 
assist in differentiating between very high value wetlands where effects should potentially be 
avoided, and lower present value wetlands where a net gain may be more readily achievable 
through enhancement of another area of wetland or another part of the wetland. 

 
 The role of even very modified wetlands in sequestering carbon has been overlooked, and given 

the extent of wetland loss, highly modified wetlands are often critical for wetland restoration 
 
47 Less modified wetlands may have higher existing (present or current) biodiversity and water 

quality values.  However, as set out above (when discussing definitional issues), highly modified 
wetlands will still retain important values, including as a carbon sink, and also provide potential 
for wetland restoration, which is important given the very high proportion of wetland loss that 
has already occurred. 

 
 Works within vs within 100 m of a wetland have different effects 
 
48 The proposed consenting pathway groups works within wetlands and works within 100m of 

wetlands.  These activities have very different effects, and it may be appropriate to distinguish 
between them. 
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 The approach of identifying an environmental bottom line then progressively adding to a list of 

exceptions to that bottom line is not good practice 
 
49 The NPSFM 2020 specified that loss of wetland values or extent must be avoided, creating an 

‘environmental bottom line’.  It provided for a small set of activities to proceed even where they 
would not avoid loss of values or extent, provided that effects were managed in accordance 
with the effects management hierarchy.  The proposed changes would add additional activities 
to that list.  Conceptually, RMLA questions whether this represents good planning practice.  The 
criteria used to select the activities now proposed to be covered by the consenting pathway, 
have not been identified. Some are locationally constrained but others, such as urban 
development, are not.  The RMLA notes that the social, economic and cultural ‘importance’ of 
different activities can change over time.  Other activities may be seen to be equally or more 
important socially and economically in the future.  It would be more principled to identify 
criteria for the list of exceptions.  If criteria, such as such as the “functional need” criterion, is 
considered to be unclear then it may be preferable to clarify the criteria rather than proceeding 
with a list of activity-based exemptions. 

 
Question 8: Should a consenting pathway be provided for quarries? Is discretionary the right activity 
status? Why/why not? 
 
Question 9: Should resource consents for quarrying be subject to any conditions beyond those set 
out in the ‘gateway test’? Why/why not? 
 
50 Quarrying, where it occurs, is likely to be regionally significant and will have a functional need 

to locate where the aggregate source is. 
 
51 As discussed above, providing a consenting pathway subject to application of the effects 

management hierarchy will enable complete or partial drainage of affected wetlands and 
consequential loss of wetland extent or values.  Such loss may be offset or compensated for, 
but based on a literal interpretation of the offsetting provisions (above), this does not need to 
result in no net loss, let alone “no loss” of wetland values or extent. 

 
52 In providing a consenting pathway for quarries, a policy decision is being made to allow a loss 

of wetland extent and values through quarrying.  If that is the intention, then a consenting 
pathway that provides for quarries would be consistent with the policy intent.  The Ministry 
would then need to be satisfied that this policy intent is consistent with section 6(c) of the 
Resource Management Act 1991. 

 
 
53 The difference between non-complying activity status and discretionary activity status is that 

non-complying activities must either have no more than minor adverse effects or be “not 
contrary” to the objectives and policies of the relevant plans in order for consent to be granted 
(the s 104D gateway test).  The relevant policy will be Policy 3.22 which the NPSFM 2020 
requires is inserted into regional plans.  Policy 3.22 provides that loss of wetland extent or values 
must be avoided except in specified circumstances.  If a consenting pathway is provided for 
quarries, unless the apparent policy inconsistency is resolved the ‘minor’ effects gateway would 
be the only avenue for such activities.  Should the corollary change to Policy 3.22 be made to 
exempt quarries from the “avoid” requirement, whether resource consents for quarrying are 
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discretionary or non-complying would be largely immaterial (because a policy ‘gateway’ would 
be provided). 7 

 
54 Other than these comments the RMLA does not take a particular view on non-complying versus 

discretionary activity status. 
 
Question 10: Should a consenting pathway be created for landfills, cleanfills and managed fills? Is 
discretionary the right activity status? Why/why not? 
 
Question 11: Should resource consents for landfills, cleanfills and managed fills be subject to any 
conditions beyond those set out in the ‘gateway test’? Why/why not? 
 
55 The response provided above in relation to quarries is equally applicable to landfills.  In 

providing a consenting pathway for landfills, a policy decision is being made to allow a loss of 
wetland extent and values through landfill expansion and new landfills.  If that is the intention, 
then a consenting pathway that provides for quarries would be consistent with the policy intent.  
The Ministry would then need to be satisfied that this policy intent is consistent with section 
6(c) of the Resource Management Act 1991. 

 
Question 12: Should a consenting pathway be provided for mineral mining? Is discretionary the right 
activity status? Why/why not?  
 
Question 13. Should the regulations specify which minerals are able to be mined subject to a 
resource consent? Why/why not?  
 
Question 14. Should resource consents for mining be subject to any conditions beyond those set out 
in the ‘gateway test’? Why/why not? 
 
56 The response provided above in relation to quarries and landfills is equally applicable to mining.  

In providing a consenting pathway for mining, a policy decision is being made to allow a loss of 
wetland extent and values through mining.  If that is the intention, then a consenting pathway 
that provides for mining would be consistent with the policy intent.  The Ministry would then 
need to be satisfied that this policy intent is consistent with section 6(c) of the Resource 
Management Act 1991. 

 
57 The Ministry may wish to consider the activities covered by the Consultation Document in terms 

of the different aspects of the activity.  For example, if the policy intention is to provide for 
mining, should that be limited to mineral extraction rather than placement of overburden? 
   

58 The Ministry will want to consider alignment between different regulatory regimes. For 
example, whether enabling complete or partial wetland drainage to provide for mining is 
consistent with New Zealand’s climate change mitigation goals, given the role of wetlands as a 
carbon sink. 

 
Question 15. Should a consenting pathway be provided for plan-enabled urban development? Is 
discretionary the right activity status? Why/why not?  
 

 
7 A regional plan may have greater stringency than the NESF, so there is potential for a regional plan to include 
policies requiring avoidance of loss of values or extent of particular wetlands or wetland types.  In those 
circumstances, the difference in activity status may have some implications for how the s 104D gateway test 
applies. 
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Question 16. Should resource consents for urban development listed in a district plan be subject to 
any conditions beyond those set out in the ‘gateway test’? Why/why not?  
 
Question 17. Is the current offsetting requirement appropriate for all types of urban infrastructure, 
for example, public amenities such as schools and medical centres? Why/why not? 
 
59 The response provided above in relation to quarries, landfills and mining is equally applicable 

to urban development.  In providing a consenting pathway for urban development not already 
meeting the definition of specified infrastructure, a policy decision is being made to allow a loss 
of wetland extent and values through urban development.  If that is the intention, then a 
consenting pathway that provides for ‘plan-enabled’ urban development would be consistent 
with the policy intent.  The Ministry would then need to be satisfied that this policy intent is 
consistent with section 6(c) of the Resource Management Act 1991. 

 
60 District plan rules would not usually regulate effects of urban development on wetlands.  In 

providing for an area to be developed for housing or business use, some the district plans8 
would set to one side any potential effects on wetlands to be dealt with by the regional plan (or 
more recently, by the NES-F).  This means that there could be little opportunity to identify that 
certain areas are unsuitable for urban development (and should not be zoned residential) 
because of the natural features and constraints of the site.  This approach could therefore 
preferentially determine that area is suitable for residential development without regard to 
wetlands, and may proceed in a manner that results in the loss of wetland extent or values. 

 
61 In addition, under the current legislation and approach to plan changes (i.e. rezoning of land for 

development) typically, only high level conceptual information is presented, arguing that overall 
the land can be developed.  At this plan change stage, detailed inventories and assessments of 
the ecological values of the plan change area are often not undertaken.   

 
62 Therefore, “plan enabled” developments may not have considered the ecological values to the 

extent required to be aware of the presence of wetlands (or other ecological features) and may 
not have factored these into the assessment.   

 
63 While there are some activities that cannot avoid wetlands for reasons such as the specific 

location of a mineral or quarrying activity, these are finite locations.  Urban development is not 
finite and development can (and should) be built around wetlands.  Wetlands can form an 
amenity, recreation, ecological feature in the centre of the development and can supplement 
stormwater management to provide for water sensitive design principles.  But all too often 
wetlands become a ‘problem’ in greenfield development areas when the land has been 
purchased with an intended yield in mind, and when that yield cannot be achieved while 
maintaining the wetland, it ‘must’ go.   

 
64 It is not clear why offsetting would not be feasible or appropriate for some types of public 

amenity associated with urban areas such as schools and medical centres.  The RMLA considers 
that the effects management hierarchy within the NPSFM 2020 should not be ‘softened’ for 
activities that ultimately result in the same ecological effects.  The effects management 
hierarchy is required for all other activities and to remove it for only some appears contrary to 
international best practice, established case law and could fundamentally undermine the 
approach to effects management within the RMA and NPSFM 2020.   

 

 
8 Depending how functions for maintaining indigenous biodiversity have been allocated under section 62(1)(i) 
of the Act. 
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65 In summary, the RMLA considers that the effects resulting from the activity should be the driver 

of offsetting requirements, not the type of activity.   If offsetting is not required, this will result 
in a net loss of wetland values and extent.  Again, whether that is appropriate is a policy 
decision, but the Ministry will need to be satisfied that its approach is consistent with Section 
6(c) RMA.   

 
66 Finally, there is a danger that an approach to allowing some activities to ‘bypass’ the offsetting 

provisions would be so contrary to Policy 6 that it would open up challenge to a wide host of 
activities across multiple ecosystems (beyond just wetlands). 

 
 
 
If there is any further opportunity to do so, the RMLA wishes to be heard in support of this submission. 
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