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Rethinking the regulation 
of farming: the need for a 
principles-based approach

Attempts to manage complex, dynamic, adaptive 
environmental systems as if they are regular 
and controllable has often led to perverse 
outcomes and failure. This is especially the case 
where the approach is to structure a top-down, 
command-and-control, standardised, reductive, 
rigid, and universal solution extending to forests, 
fisheries, soil, water, whole landscapes and their 
associated communities. This failure of regulation 
supported by what are presumed to be universal 
facts has been referred to as “the pathology of 
resource management” (Perley, 2015). 

Rules-based approaches … struggle to deal 
effectively with subjectivity. It is difficult to write rules 
that will effectively address issues where individuals 
are likely to have a wide range of views about what 
is “right” or “wrong”. Rules-based approaches 
are good at helping us distinguish between black 
and white, but hopeless at helping us navigate 
grey areas or work out how to stay within blurred 
boundaries (Andrews, 2018). 

INTRODUCTION

“Farming within limits” is the current catch-cry for those 
seeking the regulation of farming. It is a deceptively simple 
incomplete sentence that embodies a myriad of questions. 
What is a “farming system” and when does the “farming” 
process begin and end? What are the resources that are to 
be subject to “limits” and what are the limits themselves? 
Does “within” mean at all times or most of the time? If 
the limits require an improvement from the status quo, by 
when do those limits need to be achieved?

Overlaying those questions are the cumulative and synergistic 
effects and trade-offs that occur between different resources 
whenever a complex system is being assessed. In this case, a 
farming system is being operated within, and must respond 
to, a cacophony of other natural and anthropogenic systems 
(e.g. climate and climate change, ecological, hydrological, 
social, cultural, and political) and markets (e.g. financial 
and commodity); and, just for good measure, international 
pandemics and trade wars. Further complicating those 
interactions is the question of ownership of certain resources 
essential to farming. 

My initial intention for this paper was to focus on how 
farming might successfully operate within limits, as those 
limits were beginning to emerge from national policy 
statements, and broader policy papers. However, it soon 
dawned on me that before we could understand how limits 
might be framed, we needed first to rethink the approach 
to environmental regulation; this need is particularly urgent 
for regional plans that manage complex and uncertain 
interactions of natural resources. 

This article argues that the increasingly complicated 
objective, policy and rule framework within each regional 
plan is not fit for purpose, that a rationalisation of that 
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framework is required, and that a principles-based 
approach is necessary to address the complexity of systems 
within which these provisions must operate. Adopting a 
simplified and principles-based approach to regulation 
within regional plans will re-engage the whole community, 
allowing limits to be defined and implemented in far more 
effective and efficient manner, and will provide for enduring 
and materially better outcomes for the environment. 

COMPLEXITY 

Perley (2015) has captured the complexity of the 
environment – and some of the many interrelated 
causes of that complexity – as the pathology of resource 
management, being:

Attempts to manage complex, dynamic, adaptive 
environmental systems as if they are regular 
and controllable [that] often lead to perverse 
outcomes and failure. This is especially the case 
where the approach is to structure a top-down, 
command-and-control, standardised, reductive, 
rigid, and universal solution extending to forests, 
fisheries, soil, water, whole landscapes and their 
associated communities. This [is a] failure of 
regulation supported by what are presumed to be 
four universal facts. 

(1) That a system is universally simple, linear, 
non-adaptive and predictable when many (if 
not most) parts of it are complex, non-linear, 
adaptive and unpredictable across space 
and time,

(2) That the issues can be defined wholly in the 
biophysical sense, without regard to cultural 
values, behaviours and adaptation (people are 
just another cog),

(3) That decision making is more about 
information and data than regionalised or 
localised judgement; the latter requiring an 
ability to connect the dots and judge within a 
given context,

(4) That knowledge is certain and held “up” the 
hierarchy, with the learning and knowledge 
of local people largely irrelevant (they are 
there to be instructed, not having knowledge 
and judgement of their own, and having 
suspect motives). 

Other authors have observed that since the Brundtland 
Report brought environmental sustainability to the fore in 
1987, ecosystem management approaches have mostly 
assumed steady state or stationary systems, but then:

[a]ccelerated by the progress in understanding 
climate change, the exceptionally high rates of 
global environmental change and the potentially 
long-term irreversible changes in ecosystems 
resulting from these, current day research has 
moved from steady-state to resilience thinking. 
Scholars have transitioned to understanding these 
systems as social-ecological systems, where natural 
and human influences need to be analyzed jointly, 
and as examples as of complex adaptive systems, 
which are characterized by the analysis of systems 
as composed of multiple interacting agents which 
mutate and evolve, and exhibiting emerging 
behavior that cannot be understood by perfectly 
understanding the behavior of each component 
of the system. This has subsequently led to the 
understanding that changes in ecosystems need to 
be accommodated rather than solely counteracted, 
while ensuring that critical biophysical thresholds 
are not crossed. Furthermore, over recent years, 
the need for nature-based solutions, as opposed 
to purely artificial interventions in ecosystems, has 
become broadly accepted and is now becoming 
a priority for policy makers and investment funds 
(Rutten and others, 2020) 

As Perley says, the problem of dealing with complex 
environments by science, policy and management has 
led to a search for a wider range of regulation than a core 
hierarchical and mechanical regulation (i.e. what I would call 
rules). The complexity of the environment, and the need 
for adaptive, flexible, intuitive and innovative solutions, 
has been recognised and is the subject of current research, 
including by those seeking to apply complexity theories 
to environmental law and policy. Continuing the discussion 
immediately above, Rutten and others note:

There is thus general support emerging in both 
policymaking and practice for a new two-sided 
paradigm for management of ecosystems that posits 
on the one hand that human-dominated ecosystems 
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need to allow for some level of change, through an 
intrinsic adaptive capacity, and on the other hand 
need to make use of natural processes instead of 
engineered solutions, where possible. Applied 
research fields have developed, attempting to 
facilitate a transition towards effective implementation 
of this paradigm. Among these, the fields of 
adaptive management and adaptive governance 
focus on increasing the intrinsic adaptive capacity 
of ecosystems by building in feedback and learning 
loops. In recent years, the theme of nature-based 
solutions has emerged, which encompasses several 
applied research fields from engineering and 
ecological sciences, including ecological engineering 
and ecosystem-based engineering. These applied 
research fields share a foundation on the theory of 
complex adaptive systems.

Rutten and others also note that participatory approaches do 
not necessarily benefit complex problem solving, and that 
governance dimensions involving precise rules can impact 
the achievement of environmental management goals. The 
authors, drawing on Kirschke and Newig (2017) state: 

Against such considerations, we see an important 
need for a more differentiated approach to 
governance and complex problem solving. Our 
core concern is that one-dimensional approaches 
in terms of governance and complexity do 
not sufficiently address the variety of complex 
environmental problems. A multi-dimensional 
approach in terms of governance and complexity 
could result in a much more nuanced and accurate 
picture of the relationship between governance 
and complex problem solving. Besides, it could 
pave the way for using complexity as a useful 
“lens” through which policy problems can be 
systematically categorized and analyzed.

In the New Zealand context, I argue that a principles-based 
approach would rationalise the number of objectives and 
policies, apply rules sparingly, and use scientific models 
cautiously, recognising their inherent limitations when 
attempting to model overlapping multi-dimensional natural 
systems. A principles-based approach can incorporate 
Te Ao Māori and mātauranga Māori into future regional 
plans far more comfortably than the current rules-first 
approach and this will contribute to richer, more accurate, 
and more enduring planning outcomes. 

Aside from inherent complexity and uncertainty, a 
fundamental difficulty with the rules-based approach of 
many regional plans to date is that while a limit is applied at 
an individual farm scale, it is not possible to measure an effect 
at that same granular level; there is a fundamental mismatch 
between how the limit is applied and how the outcome is 
measured. This generates a spatial and temporal dislocation 
between cause and effect. A principles-based approach can 
better manage this inevitable tension between farm-based 
actions and catchment-based outcomes. Another common 
challenge is how prescriptive farm environment plans can 
or should be, and whether they are (legally) allowed to be 
more principles-based and still be part of a permitted activity 
standard or whether that principles-based characteristic 
would require the need for a consent process (e.g. via a 
controlled activity consent application). 

Developing an appropriate regulatory regime for farming 
raises numerous challenging issues, and those issues need 
to be addressed now. In particular, implementing more 
and more layers of rules and regulations, and requiring 
resource consents and sign offs for each and every farming 
activity to the extent now being imposed within regional 
plans, will not lead to better outcomes. 

My comments to follow are in respect of an overall regime 
that is set for a fairly brutal overhaul and I have accordingly 
kept the focus on how we can re-imagine the future, rather 
than on what has (or has not) been done in the past. 

REGULATION OF FARMING AND EMERGENCE 
OF LIMITS 

Over the past 15–20 years, farming within New Zealand has 
moved from being lightly controlled to what is now a very 
highly regulated activity. Over this time, farmers throughout 
New Zealand have continued to innovate, diversify, and 
intensify. The increase in dairy and decrease in drystock 
farming has significantly altered the landscape in much of 
rural New Zealand, and the environmental effects of this 
intensification have been well documented. However, 
intensification of farming has not just been limited to 
dairy farming. The desire for food crops, especially around 
New Zealand’s fast growing cities, has driven growth in 
horticulture, a very intensive land use whose effects must 
also be managed. 

Some of the earliest limits to farming in New Zealand related 
to soil type and climate. Through the use of fertiliser and 
later irrigation schemes, marginal land was opened up for 
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farming. The conversion to more intensive farming activities 
led to further demands on water for irrigation. Water 
quantity was therefore an early focus for limit setting and 
a drive for efficiencies in use. As water became used more 
efficiently, and land was further intensified, the focus quickly 
turned to water quality, initially N (e.g. Horizons One Plan 
and Canterbury Land and Water Plan), and more recently 
the effects of N, P, sediment and E coli (e.g. Plan Change 
1 – Healthy Rivers, Waikato Regional Plan). Water quality 
was therefore the focus of later policy work by central 
government (National Policy Statement for Freshwater 
Management, 2014–2017). Most recently, the National 
Policy Statement for Freshwater Management 2020 reflects 
a much more integrated approach to the management 
of water quantity and quality, a much greater emphasis 
on Te Mana o te Wai and Ki uta ki tai, greater clarity over 
the role of tangata whenua, more specific implementation 
obligations on regional councils, and much greater clarity/
definition around specific limits and bottom lines.

An immediate issue is how to manage the effects of farming 
on climate change, and this will be a focus for limit setting 
moving forward. Other limits on farming that have received 
less attention than water quality and quantity include, to 
name only a few, restrictions imposed by district plans in 
respect of areas of high amenity values (e.g. outstanding 
natural landscapes), high biodiversity values (e.g. areas 
of native vegetation), the financial costs associated with 
converting land in pre-1990 forests, reverse sensitivity 
effects arising from the encroachment of rural residential 
activities, loss of high quality soils to urban development, 
and restrictions on the use and development of GMOs and 
agrichemicals. 

In the environmental field, limits have been imposed 
through water conservation orders, water quality standards, 
regional plans, district plans, and more recently national 
policy statements and national environmental standards. 
As discussed in the introduction, this article focuses 
on regional plans, but there are strong arguments for a 
principles-based approach being taken to other regulatory 
instruments that currently affect farming. 

CURRENT BARRIERS TO THE EFFECTIVE 
REGULATION OF FARMING

I promised to focus on (potential) solutions not problems, but 
I have set out below a summary of what, in my experience, 
represent current barriers to effective and efficient regulation 

of farming by regional plans. Many of these are well-known 
to practitioners and include the following:

(a) Fundamentally, the increasingly esoteric and very 
complex nature of plans is alienating rather than 
engaging users, and many of those who draft planning 
provisions (and, sometimes, national instruments) lack 
sufficient on the ground and practical experience. 
Although not intentional, the result can be naïve, 
misdirected and ineffective interventions. 

(b) There has been too much “passing the buck, but not 
the money” by central government to regions and a lack 
of leadership on fundamental issues (e.g. ownership of 
freshwater and its assimilative capacity, particularly in 
catchments where there is over-allocation and where 
future claw back will be required). This lack of leadership 
must be addressed. 

(c) Objectives and region-wide policies are relitigated on 
multiple occasions across different regions for little or no 
benefit, and often the final form of the policy contains 
so many internal compromises it is of little practical 
use in guiding decision making. Or, policies effectively 
just repeat their overarching objectives, or objectives 
and policies of regional plans just repeat those same 
provisions in a regional policy statement. By way of 
example, below is a list of objectives from a review of 
the first four regional plans that I analysed. The first 
examples are of provisions that address infrastructure 
in a way that, despite the years of time and money 
invested in their promulgation, are eerily similar: 

3.3 Nationally and regionally significant infrastructure 
is enabled and is resilient and positively contributes 
to economic, cultural and social wellbeing through 
its efficient and effective operation, on-going 
maintenance, repair, development and upgrading. 
(Canterbury Land and Water Plan)

9B The importance of Southland’s regionally and 
nationally significant infrastructure is recognised 
and its sustainable and effective development, 
operation, maintenance and upgrading enabled 
(Proposed Southland Water and Land Plan)

F.1.5 Recognise the national, regional and local 
benefits of regionally significant infrastructure and 
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renewable energy generation and enable their 
effective development, operation, maintenance, 
repair, upgrading and removal (Proposed Northland 
Regional Plan)

012 The social, economic, cultural and 
environmental benefits of regionally significant 
infrastructure, renewable energy generation and 
the utilisation of mineral resources are recognised. 
(Proposed Natural Resources Plan – Wellington 
Region)

Those same regional plans include objectives relating to 
the enabling function of water that are so alike that they 
could easily be mistaken for each other: 

3.11 Water is recognised as an enabler of the 
economic and social wellbeing of the region. 
(Canterbury Land and Water Plan)

3 Water and land are recognised as enablers of 
the economic, social and cultural wellbeing of the 
region. (Proposed Southland Water and Land Plan)

O2 The importance and contribution of air, land 
and water to the social, economic and cultural 
well-being of the community are recognised in the 
management and, where applicable, allocation 
of those resources. (Proposed Natural Resources 
Plan – Wellington Region)

A key point from these examples is that the subtle 
differences in phraseology shown above do not really make 
a difference as to how any of those objectives are reflected 
in policies and rules, and how those policies and rules are 
ultimately implemented in each region. Further, would 
those regional plans lose anything – other than the time 
and cost in their preparation – if higher order provisions 
were expressed once in a national-level document. 

(d) There are too many rules. This is important and so I 
will repeat it: there are too many rules. The approach 
appears to be – if in doubt, add a rule or, even better, 
three rules. 

(e) The structure of rules is, in many cases, overly 
complicated. Rules based on Overseer outputs, for 
example, add a further layer of complexity. Many rules 
in regional plans are now accompanied by advice 
notes, or detailed and lengthy fact sheets or FAQs, 
the need for which must confirm definitively the 
inappropriateness of how that rule is expressed. 

(f) We are constantly “re-inventing the wheel” in terms 
of rules (and associated definitions) across multiple 
regions, with each set of rules on similar matters often 
being worded very differently. Even more frustrating 
for those who are involved across multiple regions, are 
those rules with only subtle differences. While some 
catchments may have some specific characteristics 
that warrant closer scrutiny for some types of 
activities, the following are merely some examples 
of discharge rules that could surely be the subject of 
nationally-standardised rules (note there are many, 
many others that could fall into this category): use of 
agri-chemicals;

(i) use of dyes for investigative purposes; 

(ii) use of dust suppressants;

(iii) use of vertebrate pest control poisons; 

(iv) discharges from aquifer testing; 

(v) discharges from water treatment plants; 

(vi) discharges from firefighting operations;   
 discharges from mobile toilets;

(vii) discharge from horticultural wash water;

(viii) discharges from agricultural dips; and

(ix) discharge of silage leachate.

(g) There is an unwillingness to lay down “hard 
lines” – generally there are few “prohibited activities” 
in regional plans.

(h) Permitted activities are equally unpopular and viewed 
with real suspicion. A resource consent is assumed to 
lead to better outcomes than a well-defined permitted 
activity with mandatory standards. This is contradictory 
and appears based on the underlying assumption that 
“more flexibility is good if the discretion sits with the 
Council planner, but bad if that flexibility is to sit with 
the farmer”. A farmer will know their land far better 
than any Council planner. 

(i) Many rules are restricted discretionary activities – with 
such a wide range of matters of discretion as to 
be effectively fully discretionary – or are listed as 
discretionary activities. This approach renders consent 
processes time consuming and resource intensive 
for an applicant, council staff, and other interested 
parties.
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(j) Overseer as a tool has been central to rule definition 
in some regional plans, leading to an almost myopic 
focus on N, at the expense of other (equally, or more 
important) contaminants. An example of this is in the 
Waikato River catchment where, in the context of Plan 
Change 1 Healthy Rivers, an enormous amount of time 
and energy from all participants has been directed 
towards nitrogen, but this is far from the most significant 
barrier to the achievement of Te Ture Whaimana o Te 
Awa o Waikato. 

(k) In some cases instream limits are set with those limits 
setting parameters for land use, despite (in many 
cases) there being no science-based, robust, or logical 
relationship between land use activities and those 
in-stream limits.

(l) Focussed collaboration processes are important and 
helpful in the early stages of plan formulation, but 
care needs to be taken not to expect too much nor 
to let the costs balloon out. Because a regional plan 
allocates resources of considerable social, cultural 
and economic importance, it would be naïve to think 
that consensus could ever deliver a fully formed 
regional plan. Accordingly, there must be a definitive 
decision making process available to cut through the 
debate and make the hard decisions in a timely and 
cost-efficient manner. 

(m) The importance of recognising Te Ao Māori and 
mātauranga Māori is increasingly better understood by 
non-Māori, however there is very little guidance as to 
how this can and should be applied in each region and 
in particular how it can (or should) intersect with western 
science and how these concepts can be implemented 
on the ground or in the river. Any failure to practically 
implement these concepts will lead to justified criticisms 
of tokenism and, more significantly, the benefits of that 
wider perspective will not be realised. 

(n) Because of those matters in (a) to (m) above, freshwater 
planning processes are taking far too long, particularly 
because of the (understandable) need to resolve 
higher level objectives and policies, before considering 
specific policies and rules. . There are still examples 
where appeal processes are taking more than three 
years (or longer) from lodgement of appeals until final 
resolution of a regional plan. 

HOW DO PRINCIPLES DIFFER FROM RULES IN 
AN ENVIRONMENTAL REGULATORY SETTING?

This is a substantial topic in itself, however for current 
purposes it is sufficient to highlight some of the key aspects 
of the debate most applicable to the environmental 
regulation of an activity like farming:

(a) Many regulatory systems comprise a mixture of rules 
and principles: some rules may become more like 
principles through the addition of qualifications and 
exceptions; some principles may become more like 
rules through the adoption of best practices and other 
requirements: (Burgemeestre and others, 2009).

(b) Principles will point in certain directions, and perhaps 
in different directions. A choice may therefore need to 
be made as to how these principles are to be applied. 
A key question is who gets to (has to) make that choice. 
The efficacy of a principles-based approach requires 
that person to have a sufficient knowledge base. 

(c) Principles tend to focus on what is to be achieved, 
whereas rules focus on how that outcome is to be 
achieved. That means that the flexibility of rules (i.e. 
the different situations that the rule is able to address) 
is determined by the knowledge of the rule drafter and 
the state of technology at the time the rule is drafted, 
and the length and number of the rules. In contrast, by 
focussing on what is to be achieved, a principles-based 
approach leaves it up to future users to craft solutions 
relying on their level of knowledge and the state of 
technology at the time. 

(d) By prescribing how an outcome is to be achieved, a 
rule can also act to preclude innovation and creativity. If 
you are told – this is the way you must achieve a certain 
outcome, then why would you invest time and money 
investigating a better way to achieve that outcome?

(e) A recognised downside of rules is that they might be 
seen to create a limit “to pollute up to”. This could lead 
to a situation where people just “meet” the limit, rather 
than achieving the best environmental outcome that 
they can in any particular situation. It could also mean, 
for example, that farmers apply fertiliser up to the cap 
in every instance, just in case that limit is reduced in 
future seasons. 

Continued
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(f) Overall, a rules-based approach struggles with complex 
systems. While a rules-based approach might be an 
entirely appropriate approach for some elements 
of planning regulation (e.g. a subdivision design, 
carriageway and footpath widths, house setbacks 
and heights, and some types of infrastructure), there 
is a significantly greater level of complexity in dealing 
with even one element of a farming system (i.e. water 
quality) let alone all the other intersecting natural and 
anthropocentric systems within which a farm operates. 
A further difficulty in managing natural resources 
(particularly communal resources like water, air and 

biodiversity) is that there are very few right and wrong 
answers, there is very little black or white – it is almost 
entirely grey. While everyone wants pristine air quality 
and water quality, human activity will inevitably degrade 
both to some extent. Likewise, a rules-based obligation 
to restore an element of the natural environment 
immediately leads to asking what is the extent to which 
that restoration needs to occur: is it to a functioning 
ecosystem, or to a pre-human contact state? 

The following table distinguishes between typical principles 
and typical rules, characterised by dimensions:

Table 1: 

Dimension Typical Principles Typical Rules

Temporal Ex post Ex ante

Conceptual General/universal/abstract Specific/particular/concrete

Functional Large discretionary power Little discretionary power

Representation Declarative (what) Procedural (how)

Knowledge needed Quite a lot Relatively little

Exception handling Allow for exceptions (defeasible) All or nothin (strict)

Other commentators have observed that the underlying 
difference between a rules-based and principles-based 
approach is that rules rely on applying the letter of the law 
whereas principles rely on users applying the spirit of the 
law (Andrews, 2018). 

PRINCIPLES IN ACTION: TE TURE WHAIMANA O 
TE AWA O WAIKATO AND TE MANA O TE WAI 

Both Te Ture Whaimana o Te Awa o Waikato and Te Mana 
o te Wai are examples of a move towards a more principled 
approach to freshwater management. 

Te Ture Whaimana records the vision as: “… for a future 
where a healthy Waikato River sustains abundant life and 
prosperous communities who, in turn, are all responsible 
for restoring and protecting the health and wellbeing of 
the Waikato River, and all it embraces, for generations 
to come”. That vision is supported by 13 objectives and 
12 strategies. 

Rather than attempting to explain exactly how the 
outcome be achieved, Te Ture Whaimana o Te Awa o 
Waikato instead focusses on what is to be achieved and 
describes this in qualitative rather than quantitative terms. 

Describing this vision in qualitative terms is, in my opinion, 
not only more appropriate from a cultural perspective, 
but it also allows future drafters of the Waikato Regional 
Plan to continually tighten up what is appropriate in 
terms of individual contaminant levels, and also allows a 
prioritisation between contaminants. Any prioritisation 
will reflect the relative importance of reducing a particular 
contaminant so as to achieve the overall objective, and 
also the technology available at the time to effectively and 
efficiently reduce those contaminants. I say that this is more 
appropriate from a cultural perspective because, while 
a schedule of attributes can define when an acceptable 
outcome is achieved, that outcome only represents success 
or otherwise in respect of the attributes listed. Even if it 
were possible to capture every single component of a river 
system in a list of attributes, such a quantitative analysis 
could capture only the physical elements and would 
completely miss out the metaphysical attributes (e.g. its 
status as a taonga, an ancestor, and the relationship of 
tangata whenua with that taonga).

Te Mana o te Wai was significantly strengthened in the 
National Policy Statement for Freshwater Management 
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2020. Clause 1.3(1), (2) and (5) of the NPSFM 2020 describes 
Te Mana o te Wai in this way:

(1) Te Mana o te Wai is a concept that refers to 
the fundamental importance of water and 
recognises that protecting the health of 
freshwater protects the health and well-being 
of the wider environment. It protects the mauri 
of the wai. Te Mana o te Wai is about restoring 
and preserving the balance between the water, 
the wider environment, and the community. 

(2) Te Mana o te Wai is relevant to all freshwater 
management and not just to the specific 
aspects of freshwater management referred to 
in this National Policy Statement. 

(5) There is a hierarchy of obligations in Te Mana 
o te Wai that prioritises: 

(a) first, the health and well-being of water 
bodies and freshwater ecosystems 

(b) second, the health needs of people (such 
as drinking water) 

(c) third, the ability of people and communities 
to provide for their social, economic, and 
cultural well-being, now and in the future.

As a principle, the objective is clear, as is the directive not 
to trade off the health and wellbeing of freshwater against 
other imperatives. (There is not a “while” in sight!) Equally 
clear, in my opinion, is the direct guidance in that national 
policy statement as to how this principle is to be further 
and better defined by tangata whenua and the broader 
community, and, then, how Te Mana o te Wai (as defined 
by that process) is to be implemented by the regional 
council. 

However, in the short time since 3 September 2020, Te Mana 
o te Wai “the principle” has been used as the foundation 
for both a legal submission and a planning opinion that a 
reclamation of a stream bed is contrary to Te Mana o te 
Wai because it will not protect the mauri of the wai and nor 
will it prioritise the health and well-being of water bodies 
and freshwater ecosystems. If Te Mana o te Wai were to 
be interpreted in such a strict manner, then many everyday 
activities would be impossible; no reclamations of any form 
or any discharge of any contaminant into any water would 
be acceptable. 

This demonstrates both the inherent strength and weakness 
of a principles-based approach. There is a risk that any 
principle could be applied absolutely (and in some cases 
that will be appropriate) but there is also a risk that a 
principle could not be applied absolutely enough. 

Do not misunderstand me. In some cases, principles can 
(and, in some cases, should) be applied in an absolute 
manner and in some cases, it will be desirable to leave the 
precise application of any principle to each factual situation. 
But in other cases, there will need to be a process of 
further definition. Whether a principle is intended to stand 
on its own, or whether it is to be further defined, will be 
fundamentally important to its effective implementation 
and its method of application must be stated alongside the 
principle. 

WHAT WOULD A MORE PRINCIPLES-BASED 
LIMITS TO FARMING APPROACH LOOK LIKE? 

At the risk of being provocative, I recommend that any new 
regional planning regime should be accompanied by or 
incorporate the following:

(a) Central government urgently to provide direction 
as to how regional councils are to manage requests 
by Iwi and hapū for water allocation and assimilative 
capacity for development purposes. This may require 
regional councils to set aside now a quantity of water or 
assimilative capacity for later allocation. As unpopular 
as this may be, it would be more preferable than 
clawing back allocated water or assimilative capacity in 
future in order to re-allocate to iwi and hapū. (In my 
opinion, the allocation of water for cultural purposes 
can – and should – be provided for under the current 
framework.) 

(b) Regional councils to identify no-go areas within regions, 
and areas where farming should be de-intensified or 
from which other activities should retreat. If this cannot 
be done by regional councils, then central government 
must step in. This may require compensation to be paid 
if those areas are rendered incapable of reasonable 
use, but, consistent with current law, compensation 
would appear unlikely if only deintensification were 
required (i.e. as opposed to the land not be capable of 
any reasonable use at all).

Continued
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(c) Freshwater objectives and policies to be developed for 
New Zealand as a whole, with regions having a limited 
ability to develop a very limited number of specific 
policies for their regions (or parts of their region) to 
deal with specific issues. (As demonstrated earlier, there 
has been an enormous effort devoted to achieving 
essentially identical higher-order provisions across 
many different regional plans.) Likewise, government 
should provide national standards or common rules to 
replace the duplicative regulation of common activities. 

(d) Apply limits transparently after a collaborative process, 
involving input from tangata whenua and all others in 
the community and after an expeditious hearing and 
decision-making process. The sooner the community 
knows what the limits are, the sooner action can be 
taken, and the sooner will the benefits start to accrue. 
Specific limits should be prioritised, potentially at 
a national level, so as to prevent rule creep and the 
inexorable temptation to spread the net too wide 
thereby reducing the effectiveness or ability to enforce 
those key limits. This risk has been well articulated by 
McFarlane and others as follows: 

Further, our framework focuses on setting legally 
binding limits and targets for some, but not all, areas 
of environmental management in New Zealand. 
Limits and targets are effective tools where they 
set clear boundaries and goals for environmental 
management, and in doing so articulate priority 
considerations for decision making. A proliferation 
of environmental limits and targets across all 
aspects of environmental management would 
consequently make it more difficult to integrate 
these bottom lines into decision making, rendering 
them less effective. Equally, limits and targets 
will not always be the most appropriate or useful 
tool to drive environmental management. The 
management of invasive species, natural hazards, 
and emerging contaminants, for example, are all 
complex interjurisdictional issues that may defy 
our ability to set and enforce limits. We therefore 
propose legally binding limits and targets for only 
a subset of environmental subject areas and topics: 

(e) If limits are to be informed by models, the inevitable 
inaccuracy of those modelled limits must be recognised. 
Unless models are sufficiently accurate, they should 
not be used to prescribe absolute limits or to define 

activity status. (Models may however be useful in 
understanding relative change in the discharge of 
certain contaminants over time, or across different 
farming systems.) 

In considering all of the above, an underlying imperative 
should be to move towards a principles-based regulation 
and away from rule-focused regulation. This should occur 
at all levels of regulatory instruments and in all policy 
statements and plans. 

Many of the changes recommended above would 
de-clutter regional plans, greatly reducing the number 
of objectives, policies and rules and therefore simplifying 
those plans. This would also ensure that any consultation 
and subsequent hearing process relating to new regional 
plans can focus on the issues that really matter in any 
particular region. 

In the context of farming in particular, central government 
should provide specific direction on whether (and how) 
rights to water and to the assimilative capacity of water 
should be allocated to iwi, together with following issues: 

(a) Require the urgent identification of particular 
contaminants that are the highest priority in any 
particular catchment or sub-catchment. This recognises 
that addressing different contaminants will require 
different actions over different time periods, and that 
no planning response can achieve everything at once. 

(b) Manage land uses through requiring a 
proportional reduction, maintenance or – where 
appropriate – increased intensity (depending on the 
state of the sub-catchment), thereby providing clear 
direction to the individual landowner as to what is 
required on her or his property while maintaining or 
improving water quality overall in the catchment overall. 

(c) On the basis that an improvement in water quality is 
required, identify the period of time over which that 
improvement is to occur. 

(d) Ensure equality of effort between point source 
and diffuse discharges, not necessarily equality 
of outcome. For example, some point discharges 
will be able to achieve a much higher standard of 
contaminant reduction than some land use activities, 
for the same level of effort. It is equally important to 
recognise situations where the operators of an existing 
point source discharge have adopted a process of 
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continuous improvement thereby already reducing 
the level of contaminants in a discharge below that 
required by an existing discharge permit. In those 
situations, a further reduction in contaminant loading 
will be much harder to achieve compared to those who 
have not endeavoured to reduce their contaminant 
loading over the course of their discharge permit. 

(e) Utilise farm environment plans as a permitted activity 
standard and as the primary means of adopting a 
principles-based approach to the management of farm 
systems. This will require a high trust model but it has 
the potential to significantly improve environmental 
outcomes, with much less regulatory cost and delay. 
These plans could require the adoption of Good 
Management Practices as applicable to the particular 
farming system in place on the land, with additional 
Targeted Management Practices being applied in 
catchments where there are particular aspects of 
concern that warrant additional rigour (i.e. in certain 
identified priority catchments). The level of detail in any 
farm environment plan can vary according to the overall 
risk of that particular farm system, having regard to the 
surrounding sub catchment and catchment. Monitoring 
can also be focussed on those high risk farm systems, 
or where there has been non-compliance detected with 
any farm environment plan. 

(f) Only require resource consents for farming activities 
where there is a demonstrable need to do so. For 
example, this might be to allow a farming activity that 
is not anticipated (because of a particular characteristic 
of the activity), or because an area is particularly 
sensitive and requires a higher degree of assessment, 
or where there are farm system changes proposed that 
will significantly increase the risk (i.e. connecting to an 
irrigation scheme).

CONCLUDING COMMENTS 

Over the past 15 years, regional planning processes around 
New Zealand have become characterised by a breakdown 
in trust between key stakeholders, a reversion towards 
rules and away from principles, eschewing permitted 
activities in favour of consent processes, the reliance on 
models to provide definitive answers and an assumption 
of accuracy about those models that is wholly unjustified, 
and a greater reliance on litigation to resolve fundamental 
differences. Emerging from these expensive and lengthy 

litigation processes has been a proliferation of objectives 
and policies that essentially restate the same underlying 
principles in multiple regional plans, together with rules 
regulating day to day activities that could be regulated 
once by a national level standard rather than being 
debated in each and every regional plan. Collaborative 
processes are an essential part of community engagement, 
but it is naïve to expect that they will be a panacea or that 
a collaborative process can solve fundamental differences 
of opinion. They have not proved to be a silver bullet in the 
past and they will not prove to be so in the future. 

Stakeholders can hold very different positions with respect 
to farming generally, and freshwater in particular. Some 
stakeholders may themselves be balancing multiple 
objectives. The concept of Te Mana o te Wai is a welcome 
overarching principle, but care needs to be taken as to how 
that principle is defined and then applied in any particular 
catchment and sub-catchment. 

In designing and implementing a regulatory regime for 
farming, we should not shy away from these differences 
of opinion and robust debates. The ability to have those 
debates and to vocalise our competing aspirations has 
helped to define New Zealanders’ vision for freshwater. But 
the existence of these differences should not automatically 
lead to regulators reaching for the rule book – rather than 
incentivising change and continuous improvement and a 
convergence of effort, an over reliance on rules is likely to 
further fragment efforts and prevent a swift and co-ordinated 
response to our very real freshwater challenges. 

Put simply, a rules-based approach is not fit for purpose 
and will never successfully regulate the complex, dynamic 
and inevitably uncertain multi-dimensional physical, 
cultural, social and economic environment within which 
farming activities operate. Rather, we must accept and 
embrace this uncertainty, and develop a principles-based 
framework to guide those aspects that we can control while 
acknowledging and allowing for those many aspects we 
cannot control. Although this change will be confronting 
to many people, it is a change that must be made – and it 
must be made urgently. 

It should be noted that just prior to the publication of 
this article, the government released the review it had 
commissioned into the effectiveness of Overseer. In 

Continued
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short, the expert panel concluded that Overseer was not 
fit for purpose. While some aspects of Overseer may be 
salvageable, any direct role it might play in future regional 
plan rule frameworks must surely be over: the need 
to embrace uncertainty and adopt a principles-based 
approach to the regulation of farming has therefore 
become even more urgent.
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