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The first editorial I wrote in isolation was in April 2020. I had 
planned to use it as opportunity to invite everyone to the 
Rotorua conference, which at the time was scheduled for 
17–18 September 2020. A part of me remains optimistic 
that we might be able to meet together to be “Rethinking 
Resources” in Rotorua this 22–24 September. But if not, 
then hopefully the contents of this edition of the Journal 
provide an opportunity to pause, reflect and rethink.

Our lead piece from Bal Matheson argues that it’s time to 
completely rethink the regulation of farming. He clearly 
explains why he believes a principles-based approach is 
necessary to address the complexity of the system and 
to better manage the inherent tensions. He focuses on 
how we can re-imagine the future after what he calls a 
“fairly brutal overhaul” with some potentially provocative 
ideas. Bal had submitted this article to the Journal prior 
to the Government’s recent statement regarding Overseer. 
It was timely then, and it is even more so now. As Bal 
concludes: the need to embrace uncertainty and adopt a 
principles-based approach to the regulation of farming has 
become even more urgent.

Chief Environment Court Judge David Kirkpatrick has very 
kindly provided a review of Professor Ceri Warnock’s new 
book: Environmental Courts and Tribunals – Powers, Integrity 
and the Search for Legitimacy. It sounds like Prof Warnock’s 
book could not be more perfectly timed as we rethink our 
legislative framework. Not only is it useful to those wanting 
to understand the “what” of a specialist environmental 
court, but it also (according to the Judge) takes significant 
steps to help us understand the why. It also explains what 
our Environment Court must possess to retain its legitimacy, 
and how important our particular choices are in establishing 
our adjudicative processes. It is clear from the Judge’s review 
that, for anyone involved in the legislative reform process, it 
is worth taking the time to read and absorb this work before 
the new processes are confirmed.

The exposure draft of the Natural and Built Environments 
Act (NBA) suggests that, going forward, offsetting and 
compensation may be part of mitigation. As Justine Quinn, 
Matt Baber, Josh Markham, Graham Ussher, Mark Lowe 
and Nick Goldwater note this is misaligned with existing 
case law, the 2018 LGNZ guidance document “Biodiversity 

offsetting under the RMA”, the National Policy Statement 
on Freshwater Management and the proposed National 
Policy Statement on Indigenous Biodiversity. They are 
concerned that to merge these terms would generate 
poorer ecological outcomes. Instead, they prefer to keep 
mitigation separate from offsetting or compensation but 
have sought to remove the potential for confusion and 
overlap by refining the distinction: using a helpful “point 
of impact” approach.

Using the regulation of clearfell harvesting as an example, 
Dr Steve Urlich identifies a number of potential concerns 
with the exposure draft NBA and shares his concerns 
with the new language and the omission of biodiversity. 
He identifies a set of strategic issues with the approach 
taken to date and urges transformative change to holistic 
systems thinking.

Wrapping up this issue we explore three recent cases. 
Daniel Minhinnick and Alice Gilbert explore two recent 
High Court decisions that deal with plan interpretation and 
environmental bottom lines in the context of consenting 
large linear infrastructure projects (which are both subject 
to appeal), before I comment on a recent decision of the 
Environment Court (which isn’t).

EDITORIAL
Bronwyn Carruthers, Barrister, Shortland Chambers
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Rethinking the regulation 
of farming: the need for a 
principles-based approach

Attempts to manage complex, dynamic, adaptive 
environmental systems as if they are regular 
and controllable has often led to perverse 
outcomes and failure. This is especially the case 
where the approach is to structure a top-down, 
command-and-control, standardised, reductive, 
rigid, and universal solution extending to forests, 
fisheries, soil, water, whole landscapes and their 
associated communities. This failure of regulation 
supported by what are presumed to be universal 
facts has been referred to as “the pathology of 
resource management” (Perley, 2015). 

Rules-based approaches … struggle to deal 
effectively with subjectivity. It is difficult to write rules 
that will effectively address issues where individuals 
are likely to have a wide range of views about what 
is “right” or “wrong”. Rules-based approaches 
are good at helping us distinguish between black 
and white, but hopeless at helping us navigate 
grey areas or work out how to stay within blurred 
boundaries (Andrews, 2018). 

INTRODUCTION

“Farming within limits” is the current catch-cry for those 
seeking the regulation of farming. It is a deceptively simple 
incomplete sentence that embodies a myriad of questions. 
What is a “farming system” and when does the “farming” 
process begin and end? What are the resources that are to 
be subject to “limits” and what are the limits themselves? 
Does “within” mean at all times or most of the time? If 
the limits require an improvement from the status quo, by 
when do those limits need to be achieved?

Overlaying those questions are the cumulative and synergistic 
effects and trade-offs that occur between different resources 
whenever a complex system is being assessed. In this case, a 
farming system is being operated within, and must respond 
to, a cacophony of other natural and anthropogenic systems 
(e.g. climate and climate change, ecological, hydrological, 
social, cultural, and political) and markets (e.g. financial 
and commodity); and, just for good measure, international 
pandemics and trade wars. Further complicating those 
interactions is the question of ownership of certain resources 
essential to farming. 

My initial intention for this paper was to focus on how 
farming might successfully operate within limits, as those 
limits were beginning to emerge from national policy 
statements, and broader policy papers. However, it soon 
dawned on me that before we could understand how limits 
might be framed, we needed first to rethink the approach 
to environmental regulation; this need is particularly urgent 
for regional plans that manage complex and uncertain 
interactions of natural resources. 

This article argues that the increasingly complicated 
objective, policy and rule framework within each regional 
plan is not fit for purpose, that a rationalisation of that 

Author:
B J Matheson  
LLB(Hons), BA(Hons)  
Barrister, Richmond Chambers
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framework is required, and that a principles-based 
approach is necessary to address the complexity of systems 
within which these provisions must operate. Adopting a 
simplified and principles-based approach to regulation 
within regional plans will re-engage the whole community, 
allowing limits to be defined and implemented in far more 
effective and efficient manner, and will provide for enduring 
and materially better outcomes for the environment. 

COMPLEXITY 

Perley (2015) has captured the complexity of the 
environment – and some of the many interrelated 
causes of that complexity – as the pathology of resource 
management, being:

Attempts to manage complex, dynamic, adaptive 
environmental systems as if they are regular 
and controllable [that] often lead to perverse 
outcomes and failure. This is especially the case 
where the approach is to structure a top-down, 
command-and-control, standardised, reductive, 
rigid, and universal solution extending to forests, 
fisheries, soil, water, whole landscapes and their 
associated communities. This [is a] failure of 
regulation supported by what are presumed to be 
four universal facts. 

(1) That a system is universally simple, linear, 
non-adaptive and predictable when many (if 
not most) parts of it are complex, non-linear, 
adaptive and unpredictable across space 
and time,

(2) That the issues can be defined wholly in the 
biophysical sense, without regard to cultural 
values, behaviours and adaptation (people are 
just another cog),

(3) That decision making is more about 
information and data than regionalised or 
localised judgement; the latter requiring an 
ability to connect the dots and judge within a 
given context,

(4) That knowledge is certain and held “up” the 
hierarchy, with the learning and knowledge 
of local people largely irrelevant (they are 
there to be instructed, not having knowledge 
and judgement of their own, and having 
suspect motives). 

Other authors have observed that since the Brundtland 
Report brought environmental sustainability to the fore in 
1987, ecosystem management approaches have mostly 
assumed steady state or stationary systems, but then:

[a]ccelerated by the progress in understanding 
climate change, the exceptionally high rates of 
global environmental change and the potentially 
long-term irreversible changes in ecosystems 
resulting from these, current day research has 
moved from steady-state to resilience thinking. 
Scholars have transitioned to understanding these 
systems as social-ecological systems, where natural 
and human influences need to be analyzed jointly, 
and as examples as of complex adaptive systems, 
which are characterized by the analysis of systems 
as composed of multiple interacting agents which 
mutate and evolve, and exhibiting emerging 
behavior that cannot be understood by perfectly 
understanding the behavior of each component 
of the system. This has subsequently led to the 
understanding that changes in ecosystems need to 
be accommodated rather than solely counteracted, 
while ensuring that critical biophysical thresholds 
are not crossed. Furthermore, over recent years, 
the need for nature-based solutions, as opposed 
to purely artificial interventions in ecosystems, has 
become broadly accepted and is now becoming 
a priority for policy makers and investment funds 
(Rutten and others, 2020) 

As Perley says, the problem of dealing with complex 
environments by science, policy and management has 
led to a search for a wider range of regulation than a core 
hierarchical and mechanical regulation (i.e. what I would call 
rules). The complexity of the environment, and the need 
for adaptive, flexible, intuitive and innovative solutions, 
has been recognised and is the subject of current research, 
including by those seeking to apply complexity theories 
to environmental law and policy. Continuing the discussion 
immediately above, Rutten and others note:

There is thus general support emerging in both 
policymaking and practice for a new two-sided 
paradigm for management of ecosystems that posits 
on the one hand that human-dominated ecosystems 

Continued
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need to allow for some level of change, through an 
intrinsic adaptive capacity, and on the other hand 
need to make use of natural processes instead of 
engineered solutions, where possible. Applied 
research fields have developed, attempting to 
facilitate a transition towards effective implementation 
of this paradigm. Among these, the fields of 
adaptive management and adaptive governance 
focus on increasing the intrinsic adaptive capacity 
of ecosystems by building in feedback and learning 
loops. In recent years, the theme of nature-based 
solutions has emerged, which encompasses several 
applied research fields from engineering and 
ecological sciences, including ecological engineering 
and ecosystem-based engineering. These applied 
research fields share a foundation on the theory of 
complex adaptive systems.

Rutten and others also note that participatory approaches do 
not necessarily benefit complex problem solving, and that 
governance dimensions involving precise rules can impact 
the achievement of environmental management goals. The 
authors, drawing on Kirschke and Newig (2017) state: 

Against such considerations, we see an important 
need for a more differentiated approach to 
governance and complex problem solving. Our 
core concern is that one-dimensional approaches 
in terms of governance and complexity do 
not sufficiently address the variety of complex 
environmental problems. A multi-dimensional 
approach in terms of governance and complexity 
could result in a much more nuanced and accurate 
picture of the relationship between governance 
and complex problem solving. Besides, it could 
pave the way for using complexity as a useful 
“lens” through which policy problems can be 
systematically categorized and analyzed.

In the New Zealand context, I argue that a principles-based 
approach would rationalise the number of objectives and 
policies, apply rules sparingly, and use scientific models 
cautiously, recognising their inherent limitations when 
attempting to model overlapping multi-dimensional natural 
systems. A principles-based approach can incorporate 
Te Ao Māori and mātauranga Māori into future regional 
plans far more comfortably than the current rules-first 
approach and this will contribute to richer, more accurate, 
and more enduring planning outcomes. 

Aside from inherent complexity and uncertainty, a 
fundamental difficulty with the rules-based approach of 
many regional plans to date is that while a limit is applied at 
an individual farm scale, it is not possible to measure an effect 
at that same granular level; there is a fundamental mismatch 
between how the limit is applied and how the outcome is 
measured. This generates a spatial and temporal dislocation 
between cause and effect. A principles-based approach can 
better manage this inevitable tension between farm-based 
actions and catchment-based outcomes. Another common 
challenge is how prescriptive farm environment plans can 
or should be, and whether they are (legally) allowed to be 
more principles-based and still be part of a permitted activity 
standard or whether that principles-based characteristic 
would require the need for a consent process (e.g. via a 
controlled activity consent application). 

Developing an appropriate regulatory regime for farming 
raises numerous challenging issues, and those issues need 
to be addressed now. In particular, implementing more 
and more layers of rules and regulations, and requiring 
resource consents and sign offs for each and every farming 
activity to the extent now being imposed within regional 
plans, will not lead to better outcomes. 

My comments to follow are in respect of an overall regime 
that is set for a fairly brutal overhaul and I have accordingly 
kept the focus on how we can re-imagine the future, rather 
than on what has (or has not) been done in the past. 

REGULATION OF FARMING AND EMERGENCE 
OF LIMITS 

Over the past 15–20 years, farming within New Zealand has 
moved from being lightly controlled to what is now a very 
highly regulated activity. Over this time, farmers throughout 
New Zealand have continued to innovate, diversify, and 
intensify. The increase in dairy and decrease in drystock 
farming has significantly altered the landscape in much of 
rural New Zealand, and the environmental effects of this 
intensification have been well documented. However, 
intensification of farming has not just been limited to 
dairy farming. The desire for food crops, especially around 
New Zealand’s fast growing cities, has driven growth in 
horticulture, a very intensive land use whose effects must 
also be managed. 

Some of the earliest limits to farming in New Zealand related 
to soil type and climate. Through the use of fertiliser and 
later irrigation schemes, marginal land was opened up for 
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farming. The conversion to more intensive farming activities 
led to further demands on water for irrigation. Water 
quantity was therefore an early focus for limit setting and 
a drive for efficiencies in use. As water became used more 
efficiently, and land was further intensified, the focus quickly 
turned to water quality, initially N (e.g. Horizons One Plan 
and Canterbury Land and Water Plan), and more recently 
the effects of N, P, sediment and E coli (e.g. Plan Change 
1 – Healthy Rivers, Waikato Regional Plan). Water quality 
was therefore the focus of later policy work by central 
government (National Policy Statement for Freshwater 
Management, 2014–2017). Most recently, the National 
Policy Statement for Freshwater Management 2020 reflects 
a much more integrated approach to the management 
of water quantity and quality, a much greater emphasis 
on Te Mana o te Wai and Ki uta ki tai, greater clarity over 
the role of tangata whenua, more specific implementation 
obligations on regional councils, and much greater clarity/
definition around specific limits and bottom lines.

An immediate issue is how to manage the effects of farming 
on climate change, and this will be a focus for limit setting 
moving forward. Other limits on farming that have received 
less attention than water quality and quantity include, to 
name only a few, restrictions imposed by district plans in 
respect of areas of high amenity values (e.g. outstanding 
natural landscapes), high biodiversity values (e.g. areas 
of native vegetation), the financial costs associated with 
converting land in pre-1990 forests, reverse sensitivity 
effects arising from the encroachment of rural residential 
activities, loss of high quality soils to urban development, 
and restrictions on the use and development of GMOs and 
agrichemicals. 

In the environmental field, limits have been imposed 
through water conservation orders, water quality standards, 
regional plans, district plans, and more recently national 
policy statements and national environmental standards. 
As discussed in the introduction, this article focuses 
on regional plans, but there are strong arguments for a 
principles-based approach being taken to other regulatory 
instruments that currently affect farming. 

CURRENT BARRIERS TO THE EFFECTIVE 
REGULATION OF FARMING

I promised to focus on (potential) solutions not problems, but 
I have set out below a summary of what, in my experience, 
represent current barriers to effective and efficient regulation 

of farming by regional plans. Many of these are well-known 
to practitioners and include the following:

(a) Fundamentally, the increasingly esoteric and very 
complex nature of plans is alienating rather than 
engaging users, and many of those who draft planning 
provisions (and, sometimes, national instruments) lack 
sufficient on the ground and practical experience. 
Although not intentional, the result can be naïve, 
misdirected and ineffective interventions. 

(b) There has been too much “passing the buck, but not 
the money” by central government to regions and a lack 
of leadership on fundamental issues (e.g. ownership of 
freshwater and its assimilative capacity, particularly in 
catchments where there is over-allocation and where 
future claw back will be required). This lack of leadership 
must be addressed. 

(c) Objectives and region-wide policies are relitigated on 
multiple occasions across different regions for little or no 
benefit, and often the final form of the policy contains 
so many internal compromises it is of little practical 
use in guiding decision making. Or, policies effectively 
just repeat their overarching objectives, or objectives 
and policies of regional plans just repeat those same 
provisions in a regional policy statement. By way of 
example, below is a list of objectives from a review of 
the first four regional plans that I analysed. The first 
examples are of provisions that address infrastructure 
in a way that, despite the years of time and money 
invested in their promulgation, are eerily similar: 

3.3 Nationally and regionally significant infrastructure 
is enabled and is resilient and positively contributes 
to economic, cultural and social wellbeing through 
its efficient and effective operation, on-going 
maintenance, repair, development and upgrading. 
(Canterbury Land and Water Plan)

9B The importance of Southland’s regionally and 
nationally significant infrastructure is recognised 
and its sustainable and effective development, 
operation, maintenance and upgrading enabled 
(Proposed Southland Water and Land Plan)

F.1.5 Recognise the national, regional and local 
benefits of regionally significant infrastructure and 

Continued
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renewable energy generation and enable their 
effective development, operation, maintenance, 
repair, upgrading and removal (Proposed Northland 
Regional Plan)

012 The social, economic, cultural and 
environmental benefits of regionally significant 
infrastructure, renewable energy generation and 
the utilisation of mineral resources are recognised. 
(Proposed Natural Resources Plan – Wellington 
Region)

Those same regional plans include objectives relating to 
the enabling function of water that are so alike that they 
could easily be mistaken for each other: 

3.11 Water is recognised as an enabler of the 
economic and social wellbeing of the region. 
(Canterbury Land and Water Plan)

3 Water and land are recognised as enablers of 
the economic, social and cultural wellbeing of the 
region. (Proposed Southland Water and Land Plan)

O2 The importance and contribution of air, land 
and water to the social, economic and cultural 
well-being of the community are recognised in the 
management and, where applicable, allocation 
of those resources. (Proposed Natural Resources 
Plan – Wellington Region)

A key point from these examples is that the subtle 
differences in phraseology shown above do not really make 
a difference as to how any of those objectives are reflected 
in policies and rules, and how those policies and rules are 
ultimately implemented in each region. Further, would 
those regional plans lose anything – other than the time 
and cost in their preparation – if higher order provisions 
were expressed once in a national-level document. 

(d) There are too many rules. This is important and so I 
will repeat it: there are too many rules. The approach 
appears to be – if in doubt, add a rule or, even better, 
three rules. 

(e) The structure of rules is, in many cases, overly 
complicated. Rules based on Overseer outputs, for 
example, add a further layer of complexity. Many rules 
in regional plans are now accompanied by advice 
notes, or detailed and lengthy fact sheets or FAQs, 
the need for which must confirm definitively the 
inappropriateness of how that rule is expressed. 

(f) We are constantly “re-inventing the wheel” in terms 
of rules (and associated definitions) across multiple 
regions, with each set of rules on similar matters often 
being worded very differently. Even more frustrating 
for those who are involved across multiple regions, are 
those rules with only subtle differences. While some 
catchments may have some specific characteristics 
that warrant closer scrutiny for some types of 
activities, the following are merely some examples 
of discharge rules that could surely be the subject of 
nationally-standardised rules (note there are many, 
many others that could fall into this category): use of 
agri-chemicals;

(i) use of dyes for investigative purposes; 

(ii) use of dust suppressants;

(iii) use of vertebrate pest control poisons; 

(iv) discharges from aquifer testing; 

(v) discharges from water treatment plants; 

(vi) discharges from firefighting operations;   
 discharges from mobile toilets;

(vii) discharge from horticultural wash water;

(viii) discharges from agricultural dips; and

(ix) discharge of silage leachate.

(g) There is an unwillingness to lay down “hard 
lines” – generally there are few “prohibited activities” 
in regional plans.

(h) Permitted activities are equally unpopular and viewed 
with real suspicion. A resource consent is assumed to 
lead to better outcomes than a well-defined permitted 
activity with mandatory standards. This is contradictory 
and appears based on the underlying assumption that 
“more flexibility is good if the discretion sits with the 
Council planner, but bad if that flexibility is to sit with 
the farmer”. A farmer will know their land far better 
than any Council planner. 

(i) Many rules are restricted discretionary activities – with 
such a wide range of matters of discretion as to 
be effectively fully discretionary – or are listed as 
discretionary activities. This approach renders consent 
processes time consuming and resource intensive 
for an applicant, council staff, and other interested 
parties.
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(j) Overseer as a tool has been central to rule definition 
in some regional plans, leading to an almost myopic 
focus on N, at the expense of other (equally, or more 
important) contaminants. An example of this is in the 
Waikato River catchment where, in the context of Plan 
Change 1 Healthy Rivers, an enormous amount of time 
and energy from all participants has been directed 
towards nitrogen, but this is far from the most significant 
barrier to the achievement of Te Ture Whaimana o Te 
Awa o Waikato. 

(k) In some cases instream limits are set with those limits 
setting parameters for land use, despite (in many 
cases) there being no science-based, robust, or logical 
relationship between land use activities and those 
in-stream limits.

(l) Focussed collaboration processes are important and 
helpful in the early stages of plan formulation, but 
care needs to be taken not to expect too much nor 
to let the costs balloon out. Because a regional plan 
allocates resources of considerable social, cultural 
and economic importance, it would be naïve to think 
that consensus could ever deliver a fully formed 
regional plan. Accordingly, there must be a definitive 
decision making process available to cut through the 
debate and make the hard decisions in a timely and 
cost-efficient manner. 

(m) The importance of recognising Te Ao Māori and 
mātauranga Māori is increasingly better understood by 
non-Māori, however there is very little guidance as to 
how this can and should be applied in each region and 
in particular how it can (or should) intersect with western 
science and how these concepts can be implemented 
on the ground or in the river. Any failure to practically 
implement these concepts will lead to justified criticisms 
of tokenism and, more significantly, the benefits of that 
wider perspective will not be realised. 

(n) Because of those matters in (a) to (m) above, freshwater 
planning processes are taking far too long, particularly 
because of the (understandable) need to resolve 
higher level objectives and policies, before considering 
specific policies and rules. . There are still examples 
where appeal processes are taking more than three 
years (or longer) from lodgement of appeals until final 
resolution of a regional plan. 

HOW DO PRINCIPLES DIFFER FROM RULES IN 
AN ENVIRONMENTAL REGULATORY SETTING?

This is a substantial topic in itself, however for current 
purposes it is sufficient to highlight some of the key aspects 
of the debate most applicable to the environmental 
regulation of an activity like farming:

(a) Many regulatory systems comprise a mixture of rules 
and principles: some rules may become more like 
principles through the addition of qualifications and 
exceptions; some principles may become more like 
rules through the adoption of best practices and other 
requirements: (Burgemeestre and others, 2009).

(b) Principles will point in certain directions, and perhaps 
in different directions. A choice may therefore need to 
be made as to how these principles are to be applied. 
A key question is who gets to (has to) make that choice. 
The efficacy of a principles-based approach requires 
that person to have a sufficient knowledge base. 

(c) Principles tend to focus on what is to be achieved, 
whereas rules focus on how that outcome is to be 
achieved. That means that the flexibility of rules (i.e. 
the different situations that the rule is able to address) 
is determined by the knowledge of the rule drafter and 
the state of technology at the time the rule is drafted, 
and the length and number of the rules. In contrast, by 
focussing on what is to be achieved, a principles-based 
approach leaves it up to future users to craft solutions 
relying on their level of knowledge and the state of 
technology at the time. 

(d) By prescribing how an outcome is to be achieved, a 
rule can also act to preclude innovation and creativity. If 
you are told – this is the way you must achieve a certain 
outcome, then why would you invest time and money 
investigating a better way to achieve that outcome?

(e) A recognised downside of rules is that they might be 
seen to create a limit “to pollute up to”. This could lead 
to a situation where people just “meet” the limit, rather 
than achieving the best environmental outcome that 
they can in any particular situation. It could also mean, 
for example, that farmers apply fertiliser up to the cap 
in every instance, just in case that limit is reduced in 
future seasons. 

Continued
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(f) Overall, a rules-based approach struggles with complex 
systems. While a rules-based approach might be an 
entirely appropriate approach for some elements 
of planning regulation (e.g. a subdivision design, 
carriageway and footpath widths, house setbacks 
and heights, and some types of infrastructure), there 
is a significantly greater level of complexity in dealing 
with even one element of a farming system (i.e. water 
quality) let alone all the other intersecting natural and 
anthropocentric systems within which a farm operates. 
A further difficulty in managing natural resources 
(particularly communal resources like water, air and 

biodiversity) is that there are very few right and wrong 
answers, there is very little black or white – it is almost 
entirely grey. While everyone wants pristine air quality 
and water quality, human activity will inevitably degrade 
both to some extent. Likewise, a rules-based obligation 
to restore an element of the natural environment 
immediately leads to asking what is the extent to which 
that restoration needs to occur: is it to a functioning 
ecosystem, or to a pre-human contact state? 

The following table distinguishes between typical principles 
and typical rules, characterised by dimensions:

Table 1: 

Dimension Typical Principles Typical Rules

Temporal Ex post Ex ante

Conceptual General/universal/abstract Specific/particular/concrete

Functional Large discretionary power Little discretionary power

Representation Declarative (what) Procedural (how)

Knowledge needed Quite a lot Relatively little

Exception handling Allow for exceptions (defeasible) All or nothin (strict)

Other commentators have observed that the underlying 
difference between a rules-based and principles-based 
approach is that rules rely on applying the letter of the law 
whereas principles rely on users applying the spirit of the 
law (Andrews, 2018). 

PRINCIPLES IN ACTION: TE TURE WHAIMANA O 
TE AWA O WAIKATO AND TE MANA O TE WAI 

Both Te Ture Whaimana o Te Awa o Waikato and Te Mana 
o te Wai are examples of a move towards a more principled 
approach to freshwater management. 

Te Ture Whaimana records the vision as: “… for a future 
where a healthy Waikato River sustains abundant life and 
prosperous communities who, in turn, are all responsible 
for restoring and protecting the health and wellbeing of 
the Waikato River, and all it embraces, for generations 
to come”. That vision is supported by 13 objectives and 
12 strategies. 

Rather than attempting to explain exactly how the 
outcome be achieved, Te Ture Whaimana o Te Awa o 
Waikato instead focusses on what is to be achieved and 
describes this in qualitative rather than quantitative terms. 

Describing this vision in qualitative terms is, in my opinion, 
not only more appropriate from a cultural perspective, 
but it also allows future drafters of the Waikato Regional 
Plan to continually tighten up what is appropriate in 
terms of individual contaminant levels, and also allows a 
prioritisation between contaminants. Any prioritisation 
will reflect the relative importance of reducing a particular 
contaminant so as to achieve the overall objective, and 
also the technology available at the time to effectively and 
efficiently reduce those contaminants. I say that this is more 
appropriate from a cultural perspective because, while 
a schedule of attributes can define when an acceptable 
outcome is achieved, that outcome only represents success 
or otherwise in respect of the attributes listed. Even if it 
were possible to capture every single component of a river 
system in a list of attributes, such a quantitative analysis 
could capture only the physical elements and would 
completely miss out the metaphysical attributes (e.g. its 
status as a taonga, an ancestor, and the relationship of 
tangata whenua with that taonga).

Te Mana o te Wai was significantly strengthened in the 
National Policy Statement for Freshwater Management 
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2020. Clause 1.3(1), (2) and (5) of the NPSFM 2020 describes 
Te Mana o te Wai in this way:

(1) Te Mana o te Wai is a concept that refers to 
the fundamental importance of water and 
recognises that protecting the health of 
freshwater protects the health and well-being 
of the wider environment. It protects the mauri 
of the wai. Te Mana o te Wai is about restoring 
and preserving the balance between the water, 
the wider environment, and the community. 

(2) Te Mana o te Wai is relevant to all freshwater 
management and not just to the specific 
aspects of freshwater management referred to 
in this National Policy Statement. 

(5) There is a hierarchy of obligations in Te Mana 
o te Wai that prioritises: 

(a) first, the health and well-being of water 
bodies and freshwater ecosystems 

(b) second, the health needs of people (such 
as drinking water) 

(c) third, the ability of people and communities 
to provide for their social, economic, and 
cultural well-being, now and in the future.

As a principle, the objective is clear, as is the directive not 
to trade off the health and wellbeing of freshwater against 
other imperatives. (There is not a “while” in sight!) Equally 
clear, in my opinion, is the direct guidance in that national 
policy statement as to how this principle is to be further 
and better defined by tangata whenua and the broader 
community, and, then, how Te Mana o te Wai (as defined 
by that process) is to be implemented by the regional 
council. 

However, in the short time since 3 September 2020, Te Mana 
o te Wai “the principle” has been used as the foundation 
for both a legal submission and a planning opinion that a 
reclamation of a stream bed is contrary to Te Mana o te 
Wai because it will not protect the mauri of the wai and nor 
will it prioritise the health and well-being of water bodies 
and freshwater ecosystems. If Te Mana o te Wai were to 
be interpreted in such a strict manner, then many everyday 
activities would be impossible; no reclamations of any form 
or any discharge of any contaminant into any water would 
be acceptable. 

This demonstrates both the inherent strength and weakness 
of a principles-based approach. There is a risk that any 
principle could be applied absolutely (and in some cases 
that will be appropriate) but there is also a risk that a 
principle could not be applied absolutely enough. 

Do not misunderstand me. In some cases, principles can 
(and, in some cases, should) be applied in an absolute 
manner and in some cases, it will be desirable to leave the 
precise application of any principle to each factual situation. 
But in other cases, there will need to be a process of 
further definition. Whether a principle is intended to stand 
on its own, or whether it is to be further defined, will be 
fundamentally important to its effective implementation 
and its method of application must be stated alongside the 
principle. 

WHAT WOULD A MORE PRINCIPLES-BASED 
LIMITS TO FARMING APPROACH LOOK LIKE? 

At the risk of being provocative, I recommend that any new 
regional planning regime should be accompanied by or 
incorporate the following:

(a) Central government urgently to provide direction 
as to how regional councils are to manage requests 
by Iwi and hapū for water allocation and assimilative 
capacity for development purposes. This may require 
regional councils to set aside now a quantity of water or 
assimilative capacity for later allocation. As unpopular 
as this may be, it would be more preferable than 
clawing back allocated water or assimilative capacity in 
future in order to re-allocate to iwi and hapū. (In my 
opinion, the allocation of water for cultural purposes 
can – and should – be provided for under the current 
framework.) 

(b) Regional councils to identify no-go areas within regions, 
and areas where farming should be de-intensified or 
from which other activities should retreat. If this cannot 
be done by regional councils, then central government 
must step in. This may require compensation to be paid 
if those areas are rendered incapable of reasonable 
use, but, consistent with current law, compensation 
would appear unlikely if only deintensification were 
required (i.e. as opposed to the land not be capable of 
any reasonable use at all).

Continued
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(c) Freshwater objectives and policies to be developed for 
New Zealand as a whole, with regions having a limited 
ability to develop a very limited number of specific 
policies for their regions (or parts of their region) to 
deal with specific issues. (As demonstrated earlier, there 
has been an enormous effort devoted to achieving 
essentially identical higher-order provisions across 
many different regional plans.) Likewise, government 
should provide national standards or common rules to 
replace the duplicative regulation of common activities. 

(d) Apply limits transparently after a collaborative process, 
involving input from tangata whenua and all others in 
the community and after an expeditious hearing and 
decision-making process. The sooner the community 
knows what the limits are, the sooner action can be 
taken, and the sooner will the benefits start to accrue. 
Specific limits should be prioritised, potentially at 
a national level, so as to prevent rule creep and the 
inexorable temptation to spread the net too wide 
thereby reducing the effectiveness or ability to enforce 
those key limits. This risk has been well articulated by 
McFarlane and others as follows: 

Further, our framework focuses on setting legally 
binding limits and targets for some, but not all, areas 
of environmental management in New Zealand. 
Limits and targets are effective tools where they 
set clear boundaries and goals for environmental 
management, and in doing so articulate priority 
considerations for decision making. A proliferation 
of environmental limits and targets across all 
aspects of environmental management would 
consequently make it more difficult to integrate 
these bottom lines into decision making, rendering 
them less effective. Equally, limits and targets 
will not always be the most appropriate or useful 
tool to drive environmental management. The 
management of invasive species, natural hazards, 
and emerging contaminants, for example, are all 
complex interjurisdictional issues that may defy 
our ability to set and enforce limits. We therefore 
propose legally binding limits and targets for only 
a subset of environmental subject areas and topics: 

(e) If limits are to be informed by models, the inevitable 
inaccuracy of those modelled limits must be recognised. 
Unless models are sufficiently accurate, they should 
not be used to prescribe absolute limits or to define 

activity status. (Models may however be useful in 
understanding relative change in the discharge of 
certain contaminants over time, or across different 
farming systems.) 

In considering all of the above, an underlying imperative 
should be to move towards a principles-based regulation 
and away from rule-focused regulation. This should occur 
at all levels of regulatory instruments and in all policy 
statements and plans. 

Many of the changes recommended above would 
de-clutter regional plans, greatly reducing the number 
of objectives, policies and rules and therefore simplifying 
those plans. This would also ensure that any consultation 
and subsequent hearing process relating to new regional 
plans can focus on the issues that really matter in any 
particular region. 

In the context of farming in particular, central government 
should provide specific direction on whether (and how) 
rights to water and to the assimilative capacity of water 
should be allocated to iwi, together with following issues: 

(a) Require the urgent identification of particular 
contaminants that are the highest priority in any 
particular catchment or sub-catchment. This recognises 
that addressing different contaminants will require 
different actions over different time periods, and that 
no planning response can achieve everything at once. 

(b) Manage land uses through requiring a 
proportional reduction, maintenance or – where 
appropriate – increased intensity (depending on the 
state of the sub-catchment), thereby providing clear 
direction to the individual landowner as to what is 
required on her or his property while maintaining or 
improving water quality overall in the catchment overall. 

(c) On the basis that an improvement in water quality is 
required, identify the period of time over which that 
improvement is to occur. 

(d) Ensure equality of effort between point source 
and diffuse discharges, not necessarily equality 
of outcome. For example, some point discharges 
will be able to achieve a much higher standard of 
contaminant reduction than some land use activities, 
for the same level of effort. It is equally important to 
recognise situations where the operators of an existing 
point source discharge have adopted a process of 
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continuous improvement thereby already reducing 
the level of contaminants in a discharge below that 
required by an existing discharge permit. In those 
situations, a further reduction in contaminant loading 
will be much harder to achieve compared to those who 
have not endeavoured to reduce their contaminant 
loading over the course of their discharge permit. 

(e) Utilise farm environment plans as a permitted activity 
standard and as the primary means of adopting a 
principles-based approach to the management of farm 
systems. This will require a high trust model but it has 
the potential to significantly improve environmental 
outcomes, with much less regulatory cost and delay. 
These plans could require the adoption of Good 
Management Practices as applicable to the particular 
farming system in place on the land, with additional 
Targeted Management Practices being applied in 
catchments where there are particular aspects of 
concern that warrant additional rigour (i.e. in certain 
identified priority catchments). The level of detail in any 
farm environment plan can vary according to the overall 
risk of that particular farm system, having regard to the 
surrounding sub catchment and catchment. Monitoring 
can also be focussed on those high risk farm systems, 
or where there has been non-compliance detected with 
any farm environment plan. 

(f) Only require resource consents for farming activities 
where there is a demonstrable need to do so. For 
example, this might be to allow a farming activity that 
is not anticipated (because of a particular characteristic 
of the activity), or because an area is particularly 
sensitive and requires a higher degree of assessment, 
or where there are farm system changes proposed that 
will significantly increase the risk (i.e. connecting to an 
irrigation scheme).

CONCLUDING COMMENTS 

Over the past 15 years, regional planning processes around 
New Zealand have become characterised by a breakdown 
in trust between key stakeholders, a reversion towards 
rules and away from principles, eschewing permitted 
activities in favour of consent processes, the reliance on 
models to provide definitive answers and an assumption 
of accuracy about those models that is wholly unjustified, 
and a greater reliance on litigation to resolve fundamental 
differences. Emerging from these expensive and lengthy 

litigation processes has been a proliferation of objectives 
and policies that essentially restate the same underlying 
principles in multiple regional plans, together with rules 
regulating day to day activities that could be regulated 
once by a national level standard rather than being 
debated in each and every regional plan. Collaborative 
processes are an essential part of community engagement, 
but it is naïve to expect that they will be a panacea or that 
a collaborative process can solve fundamental differences 
of opinion. They have not proved to be a silver bullet in the 
past and they will not prove to be so in the future. 

Stakeholders can hold very different positions with respect 
to farming generally, and freshwater in particular. Some 
stakeholders may themselves be balancing multiple 
objectives. The concept of Te Mana o te Wai is a welcome 
overarching principle, but care needs to be taken as to how 
that principle is defined and then applied in any particular 
catchment and sub-catchment. 

In designing and implementing a regulatory regime for 
farming, we should not shy away from these differences 
of opinion and robust debates. The ability to have those 
debates and to vocalise our competing aspirations has 
helped to define New Zealanders’ vision for freshwater. But 
the existence of these differences should not automatically 
lead to regulators reaching for the rule book – rather than 
incentivising change and continuous improvement and a 
convergence of effort, an over reliance on rules is likely to 
further fragment efforts and prevent a swift and co-ordinated 
response to our very real freshwater challenges. 

Put simply, a rules-based approach is not fit for purpose 
and will never successfully regulate the complex, dynamic 
and inevitably uncertain multi-dimensional physical, 
cultural, social and economic environment within which 
farming activities operate. Rather, we must accept and 
embrace this uncertainty, and develop a principles-based 
framework to guide those aspects that we can control while 
acknowledging and allowing for those many aspects we 
cannot control. Although this change will be confronting 
to many people, it is a change that must be made – and it 
must be made urgently. 

It should be noted that just prior to the publication of 
this article, the government released the review it had 
commissioned into the effectiveness of Overseer. In 

Continued
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short, the expert panel concluded that Overseer was not 
fit for purpose. While some aspects of Overseer may be 
salvageable, any direct role it might play in future regional 
plan rule frameworks must surely be over: the need 
to embrace uncertainty and adopt a principles-based 
approach to the regulation of farming has therefore 
become even more urgent.
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Environmental  
Courts and Tribunals: 
Powers, Integrity and  
the Search for  
Legitimacy

Professor Ceri Warnock has assiduously pursued issues 
relating to the foundations of environmental law. Rather 
than settling for surveys of the field or its jurisprudence she 
has always delved deeper into the framework, seeking to 
identify and analyse the constitutional underpinnings of the 
jurisdiction and so establish a coherent legal theory that 
may explain the field, or at least help those in it to make 
some sense of it. This book is a significant contribution to 
that process.

Timing is everything, they say. The current review of 
resource management legislation could not be a better 
moment for a deep dive into the subject. It presents an 
opportunity that demands clear-headed analysis, but the 
same opportunity also presents a risk that participants may 
want to jump to conclusions before they fully understand 
the premises. This book provides a careful and thoughtful 
overview of approaches to environmental adjudication 
and a very interesting theory of how it has come to be 
what it is and what it may become. Whether that will be 
considered by the reviewers of the legislation remains to 
be seen.

The book is well written, dense with ideas and filled with 
detail. It has comprehensive references in the footnotes 
which enable the pursuit of those ideas. The author’s 
scholarship stands clearly before the reader. All of this is 
of course what one has come to expect Prof. Warnock’s 
writing to demonstrate. Just as a reference work, the text 
should be useful to anyone who wants to understand 

the “what” of a specialist environment court. As a work 
of theory, the book takes significant steps to help us 
understand the “why”.

As well as a review of the juridical approach to the field and 
a mapping of the judicial landscape with particular focus on 
the Land and Environment Court of New South Wales as 
well as the Environment Court of New Zealand, the book 
sets out what Prof. Warnock terms an “interactional theory 
of environmental adjudication”. Her stated purpose is to 
develop a theory capable of justifying a specialist jurisdiction. 
Her thesis is that the jurisdiction needs normative legitimacy, 
based on shared beliefs among those who are subject to 
the jurisdiction. Not least among these beliefs is a shared 
belief in the integrity of the adjudication process. She posits 
that an interactional or responsive process is based on clear 
identification of the problems and their effects, the doctrines 
that effectively respond to those problems and the judicial 
processes that can resolve disputes about such responses.

This is not necessarily a radical approach to analysing the 
functions of the law and the judiciary, but it is new work in 
the resource management field, at least in an Australasian 
context. The structure of the book is logical and thorough 
in examining what such a specialist jurisdiction must 
possess to take its place alongside more traditional 
courts. My reaction as I worked my way through it is that 

Professor Ceri Warnock 
Professor of Law, University of Otago
Hart Publishing, 205 pp + index
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Prof. Warnock is bringing the field of environmental law 
from its administrative roots of permits and tribunals into 
a branch of modern public law. As well as addressing 
the usual confrontations between citizen and state, this 
approach adds the role of the environment as a potential 
party rather than merely as a resource for human parties. 

To offer my simplistic view, while all law is about the 
interactions of people, environmental law requires separate 
consideration of the effects of those interactions on the 
environment. So it stands separate from both the private 
realms of contract (where we have agreements) and tort 
(where we do not) and the public realms of the constitution 
and administration of the state, maintaining public order 
and punishing those we say have done wrong, and the 
various interventions in human markets where private law 
is prone to failure. Once upon a time, 30 years ago, we 
hoped that a focus on our effects on the environment could 
bring us over the hurdles of our standard legal analyses 
and associated regulatory mechanisms into a collective 
practice of sustainable management of resources. Our 
experience increasingly shows, however, that our regard 
for one another is insufficient to make us take fully into 

account and resolve the polycentric issues thrown up by 
our cumulative effects or to make us look over the horizon 
to sustain the well-being of all who come after us. 

As Prof. Warnock herself observes, it is important to address 
the “so what” question: that is, what use is such analysis 
and pursuit of a basis of legitimacy in this field of law? Her 
response, as always, is thoughtful and comprehensive. In 
measured terms, she sets out why the framework must 
be legitimate and how important our particular choices 
are in establishing our adjudicative processes. From my 
own perspective, I can see how shortcuts to the outcomes 
desired today may end up forcing us the long way around, 
when a better conceived process could offer us more 
robust and sustainable results.

This book will take longer to read and absorb than most 
of the material presently available to those who are 
trying to see a way ahead, but it will repay reading many 
times over.

David Kirkpatrick 
Chief Environment Court Judge
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Defining mitigation:  
an ecology perspective

INTRODUCTION

Ecologists undertaking ecological effects assessments 
in New Zealand commonly follow the approach set out 
in the Ecological Impact Assessment Guidelines (EcIAG) 
prepared by the Environment Institute of Australia and 
New Zealand (J Roper-Lindsay and others (2018)). 

The definitions relating to the effects management 
hierarchy and the distinction between them, are referred 
to in the EcIAG. These same definitions and relevant 
case law are also included in the Local Government 
New Zealand guidance document “Biodiversity offsetting 
under the Resource Management Act” (F Maseyk and 
others, 2018). 

Despite this direction, debate persists in practice on 
the distinction between mitigation and offsetting or 
compensation in relation to ecological effects. 

The ecological outcomes likely to be achieved from 
mitigation are different to those arising from offsetting or 
compensation actions; applying these terms correctly is 
critical to effective application of the effects management 
hierarchy and in the context of both good ecological 
outcomes and sound resource management process. The 
importance of this differentiation was recently highlighted 
in the Ara Tūhono – Warkworth to Wellsford Decision 
(Decision of Independent Commissioners, 24 March 2021 
referenced as BUN60354951). While there were clear 
ecological outcomes intended by the proposed overall 
“mitigation package”, the commissioners stressed the 
importance of clearly articulating which measures were  

Authors:
Justine Quinn, Matt Baber,  
Josh Markham, Graham Ussher, 
Mark Lowe and Nick Goldwater
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mitigation (reducing the level of adverse effect) and which 
were offsets or compensation (contributing to positive 
effects) (at [84]–[85]). 

Understanding the distinction between mitigation and 
offset or compensation is also important when making 
a decision under the Resource Management Act 1991 
(RMA) as it has direct implications for public notification 
(s 95A) and threshold tests for granting of non-complying 
consents (s 104D). 

We note that the exposure draft of the proposed Natural 
and Built Environments Act (NBA), which is intended to be 
the primary piece of legislation to replace the RMA, renders 
the distinction between these terms far less important. 
This is because, as stated in the exposure draft, mitigate, 
in the phrase “avoid, remedy, or mitigate”, includes to 
offset or provide compensation. This proposed definition is 
misaligned with existing case law, the direction of Maseyk 
and others (2018), the effects management hierarchy defined 
in the National Policy Statement – Freshwater Management 
and the proposed National Policy Statement Indigenous 
Biodiversity. It remains to be seen if the exposure draft 
definition will carry through to the operative NBA, however 
it is the opinion of these authors that to merge these terms 
would undermine the effects management hierarchy and 
would generate poorer ecological outcomes. 

This article seeks to refine the distinction between 
mitigation and offsetting or compensation from an 
ecological viewpoint, based on our ecological expertise 
and experience, established best-practice definitions, the 
RMA, and associated case law.  

We conclude that from our perspective, mitigation relates 
to an activity that reduces the severity of effects on those 
specific ecological values that are affected at the point 
of impact. These values may include biodiversity values 
(individual animals, plants, habitats or ecosystems), or 
ecological function. This interpretation applies “plain 
English” and generates the least ambiguity as to what 
constitutes mitigation versus offsetting or compensation. 

Irrespective of how these terms are defined or interpreted 
from a planning perspective, effects management should, 
of course, preferentially aim to avoid or reduce the 
severity of effects in the first instance. Equally important 
is to achieve good ecological outcomes to contribute to 
improving New Zealand’s biodiversity values in line with 
the intent and objectives of Te Mana o te Taio – Aotearoa 
New Zealand Biodiversity Strategy 2020. 

MITIGATION UNDER THE RMA

The usual meaning of “mitigate” is to alleviate, abate, or 
moderate the severity of an activity ([2013] NZHC 1346 at 
[72]; Maseyk and others, 2018). Under the RMA, a reduction 
on the severity of effects on ecological values that cannot 
be avoided is broadly achieved through: 

• measures to reduce the duration, intensity and/or extent 
of impacts that cannot be completely avoided, as far as is 
practically feasible. This can include the minimisation of 
direct, indirect and cumulative impacts, as appropriate; 
and

• measures to rehabilitate degraded ecosystems or restore 
cleared ecosystems at the point of impact following 
exposure to impacts that cannot be completely avoided 
or minimised.

The High Court in Royal Forest & Bird Protection Society 
of New Zealand Inc v Buller District Council & West Coast 
Regional Council [2013] NZHC 1346 held that:

• mitigation must address effects “at the point of impact”; 
and 

• biodiversity offsetting or compensation is not mitigation 
in that offsetting or compensation does not alleviate, 
abate, or moderate the severity of something. As such, 
offsets are better viewed as a positive effect. The court 
provided an example that if open cast mining will destroy 
the habitat of an important species of snail (an adverse 
effect) it cannot be said logically that enhancing the 
habitat of snails elsewhere in the environment mitigates 
that adverse effect (at [72]).

This decision drew on Day v Manawatu-Wanganui Regional 
Council [2012] NZEnvC 182, which similarly discussed the 
“point of impact”, stating at [3–48(ii)] that “Where any more 
than minor adverse effects cannot reasonably be avoided, 
they are remedied or mitigated at the point where the 
adverse effect occurs”.

POINT OF IMPACT

In our view the “point of impact” could include a geographic 
location, or relate to ecological values that are affected 
by an activity (i.e. animals). It includes direct and indirect 
impacts. The point of impact does not automatically 
equate to the “project site”, as this in itself is an arbitrary, 
anthropogenic boundary that does not necessarily define 
the extent of impacted values. For instance, a “site” could 
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be a very small work area (e.g. a new outfall), one or several 
legal title(s) (e.g. a subdivision) or a longitudinal series 
of titles (e.g. a road alignment). Further, while a physical 
activity may take place at a “site”, the effects of that activity 
may be felt outside of the “site”. 

Instead, we consider that “point of impact” should be 
clearly defined for each activity, based on the context 
of the ecological value affected. A single project may 
include multiple activities and points of impact based on 
the ecological values affected. This highlights the need 
for concise, transparent reporting that clearly articulates 
the ecological context and linkage between the affected 
values, the nature of the impacts, the proposed mitigation 
actions, the location of these actions and the intended 
ecological outcomes.

MITIGATING ECOLOGICAL EFFECTS

Some ecological effects can be mitigated easily at the point 
of impact while others cannot. Adverse effects of lighting on 
a population of long-tailed bats can be readily mitigated, 
for example, through the use of softer lighting, directional 
lighting or screen planting to reduce the severity of lighting 
effects. Conversely, where a stream channel is permanently 
infilled, the effects of habitat loss and loss of ecological 
function cannot be easily mitigated as the stream will cease 
to exist at the point of impact.  

Examples of mitigation include:

• salvaging and relocation of habitats, habitat features, or 
species, to suitable relocation sites to reduce the number 
of habitat features or animals harmed by project activities;

• enhancement measures at the relocation site(s) when 
the intent is to improve survivorship probability of the 
relocated ecological values (which reduces the severity 
of effect). For example, pest control or the provision of 
habitat refugia at a lizard relocation site to help ensure 
that relocated lizards survive and establish, thereby 
reducing the potential for injury or mortality;

• in situ rehabilitation or restoration of adversely affected 
habitat at the point of impact could also reduce the 
severity of effect. For example, replanting of vegetation 
cleared for construction-related activities may have an 
immediate mitigating effect; however, it is likely that 
there would be residual adverse effects that would 
warrant further offset or compensation measures; and 

• actions which protect or buffer ecological values from 
adverse effects generated by the project, such as, 
edge effects (e.g. increased light, exposure to extreme 
weather, and desiccation), increased potential for weed 
invasion, degradation in water quality, or light, noise or 
dust disturbance.

Not all mitigation actions are equal and not all actions will 
reduce the severity of impacts by the same proportion. This 
means that the type of mitigation, the effect it alleviates 
and the residual adverse effects that may remain will differ 
on a case-by-case basis. 

OFFSETS AND COMPENSATION UNDER THE 
RMA

Offsetting and compensation measures are intended to 
redress residual adverse effects after measures to avoid, 
remedy or mitigate have been reasonably exhausted. 

The RMA does not provide a definition for offsetting; 
however, we consider the definition below to be the most 
appropriate in the context of the RMA: 

A measurable conservation outcome [ecological 
benefit] resulting from actions designed to 
compensate [address] residual, adverse biodiversity 
[ecology] effects arising from activities after 
appropriate avoidance, remediation, and mitigation 
measures have been applied. The goal of a 
biodiversity offset is to achieve no-net-loss, and 
preferably a net-gain, of indigenous biodiversity 
values (Maseyk and others, 2018).

This highlights one of the key principles of offsetting:  to 
provide measurable outcomes to achieve no net loss. 
However, to qualify, an offset must meet all biodiversity 
offsetting principles (Maseyk and others, 2018) which can 
be challenging to achieve in practice (M Baber and others, 
2021 “The use of modelling for terrestrial biodiversity 
offsets and compensation: a suggested way forward” RMJ, 
April 2021).

Environmental compensation differs from offsetting in 
that the conservation outcomes sought do not need to 
be measurable so do not need to demonstrate a No Net 
Loss outcome. Compensation is typically more subjective 
than offsetting and can range from actions that have 
little relevance to the values affected (considered poor 

Continued



RESOURCE 
MANAGEMENT  

JOURNAL20
w

w
w

.rm
la.org.nz

practice), through to actions that align closely with most 
offset principles (good practice). Further, good practice 
compensation may include measures that are expected to 
achieve No Net Loss or Net Gain outcomes. 

Offsetting and compensation need not be mutually 
exclusive processes. Baber and others (2021) propose 
biodiversity compensation models that address the type 
and quantum of appropriate compensation, which can then 
be verified at project implementation to demonstrate that 
No Net Loss or Net Gain is achieved. This approach aligns 
with the principles set out in the proposed National Policy 
Statement for Indigenous Biodiversity (NPS IB, Ministry 
for the Environment 2019), which sets an expectation 
that compensation measures should be well thought 
out to achieve meaningful ecological outcomes and be 
specifically related to the values affected. 

Some residual effects cannot be adequately or appropriately 
addressed through offsetting or compensation under the 
“limits to offsetting principle” (J Pilgrim and others, 2013). 
A process of assessing the offsetability of biodiversity 
impacts. Conservation Letters 6(5):376–384; Maseyk and 
others, 2018). This occurs, for example, when the project 
has considerable, irreversible effects on biodiversity values 
that are highly “vulnerable” or “irreplaceable” and the 
feasibility or certainty of proposed offset measures are not 
clearly understood or the predicted outcomes are not highly 
likely. In those instances, greater effort needs to be put into 
avoiding impacts and further consideration of the viability 
of the project in its current design is likely to be necessary. 
However, there may be instances where projects could 
proceed even with significant adverse ecological effects 
that cannot be adequately addressed. The justification for 
those would be part of a wider assessment of effects and 
project benefits. 

IMPLICATIONS FOR CONSENTING

Whether a proposal includes mitigation measures that 
are sufficient to address all more than minor effects, or it 
relies on offset and compensation measures, has direct 
implications for the consenting process and potential 
outcomes under the RMA. There is a strong incentive in the 
planning framework for a broad interpretation of mitigation 
to be applied because:

• a consent requires public notification under s 95A if the 
adverse effects of the activity are deemed to be more 
than minor, with a Council unable to take into account 

positive effects from a proposal (i.e. those associated 
with an offset or compensation) when considering 
whether overall effects will be minor; and 

• if an activity is non-complying, offset or compensation 
measures cannot be considered in determining whether 
an effect is “no more than minor” under the threshold 
test in s 104D. This can have implications for whether a 
Council is able to grant consent for the non-complying 
activity. This is particularly important where the activity 
is contrary to the relevant Plan objectives and policies.

An applicant is not required to provide an offset or 
compensation to address the residual effects of a proposal 
for which a consent is necessary. However, through the 
2017 amendment to the RMA, a consent authority must 
have regard to any measure proposed or agreed by an 
applicant or requiring authority to offset or compensate for 
any adverse effects. These positive effects contribute to the 
overall narrative in the justification of a proposal; however, 
they do not reduce the level of adverse ecological effect 
(as mitigation does). In terms of the distinction between 
offset or compensation, both are “positive effects” 
and do not reduce the overall level of adverse effect. 
Of more importance from an ecological perspective is 
what constitutes mitigation, and therefore the beneficial 
activities that may have the potential to reduce the level of 
adverse effect of an activity at the point of impact.

MITIGATION VERSUS OFFSETTING OR 
COMPENSATION 

The differences that we have observed in practice appear 
to centre on whether “mitigation” in an RMA context:

• is restricted to measures that reduce the severity of 
adverse effects on the specific ecological values, 
affected by the activity, at the point of impact (e.g. a 
known population of a particular species of lizard: 
“Population A”); or 

• extends also to effects management measures on the 
same types of ecological values outside the point of 
impact that have not been adversely affected by project 
activities but occur within a given “site” (e.g. a different 
population of the same species of lizards: “Population B”). 

This latter view seemingly considers that an overall reduction 
in the severity of effect on the ecological values at the point 
of impact (Population A) could conceivably be achieved by 
benefiting that same type of ecological value elsewhere 
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(Population B). Under this interpretation the term “point” of 
impact is effectively substituted with “site” of impact, where 
“site” is typically defined as another area within the same 
contiguous habitat, the general area or most commonly 
a property boundary. Maseyk and others (2018) define 
the “impact site” and the “offset site” but not “point of 
impact”. While this may appear to encourage thinking in 
terms of “sites” rather than point of impact, crucially, impact 
site is defined as “the area of site where the activity causing 
biodiversity losses occurs” which is essentially the point of 
impact and consistent with our approach.

Under this basic example of two populations of the same 
species of lizard, the effects on Population A are not 
alleviated by providing some benefits to Population B 
elsewhere on site. Specific measures to alleviate effects 
on Population A are required for those measures to be 
considered as mitigation. We therefore consider mitigation 
to be restricted to those effects management measures 
that reduce the severity of adverse effects on ecological 
values specifically impacted, in this case the lizards within 
Population A. We do not consider “mitigation” to extend 
to effects management measures (sometimes within the 
site) that have positive effects on habitat, plants or animals 
that are not directly harmed by the activity. 

We consider this distinction between mitigation and 
offsetting or compensation to be the most appropriate for 
ecological effects assessments because this interpretation:

• addresses the ecological values specifically affected, 
e.g. Population A versus Population B;

• better aligns with what we consider to be common 
or best practice, including guidance in the EcIAG, by 
Maseyk and others (2018) and the proposed NPS IB; 

• generates the least ambiguity as to what constitutes 
mitigation versus offsetting or compensation, thus 
enabling greater consistency in ecological assessments, 
irrespective of the project type, project activity, location, 
ecosystem affected or land tenure; and

• better aligns with aforementioned case law with respect 
to the term “point of impact” and the consideration that 
mitigation is distinct from offsetting or compensation (as 
demonstrated by the effects management hierarchy).

While there may be a resource management incentive to 
reduce the level of adverse effect through mitigation, an 
honest evaluation of the measures proposed is important. 

In some instances an offset may offer a better ecological 
outcome. This is not to say that measures to mitigate should 
not be implemented first and foremost; rather that if those 
measures do not entirely alleviate the effect to an acceptable 
level, further efforts should be put in to providing an offset 
elsewhere to address those residual adverse effects. While 
the need to offset may introduce “positive effects” that 
cannot be considered to alleviate adverse effects, achieving 
wider ecological outcomes is key. This requires an honest 
and transparent appraisal of the ecological values impacted, 
the effects management measures proposed and the 
ecological benefits to those affected values. 

Ultimately all projects require a comprehensive assessment 
of the activity and associated effects on ecological values 
to determine whether the proposed measures (and 
associated ecological outcomes) constitute mitigation, 
offset or compensation. It is not so simple as to just state 
“planting trees is mitigation”, as measures need to relate 
to the ecological effect being addressed and the ecological 
outcome generated. Similarly, the “point of impact” 
needs to be carefully considered in context of the effects 
generated by a project or activity as discussed above. 

In our opinion, irrespective of how the effects management 
terms are defined or interpreted from a RMA decision-making 
perspective, effects management should aim to achieve 
good ecological outcomes. And, where residual adverse 
effects remain after efforts to avoid, remedy or mitigate, 
then further measures should adhere to key biodiversity 
offsetting principles, including demonstrable No Net Loss 
or preferably Net Gain outcomes where feasible. 
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The Natural and Built 
Environments Ecologies Act: 
bringing the ‘hidden  
infrastructure’ to light

Over 200 years ago, the renowned scientist and naturalist 
Alexander von Humboldt drew attention to the effects of 
deforestation on soil erosion, sedimentation of waterways, 
and its disruptive effects on climate. 

Travelling through Venezuela in search of the source of the 
Orinoco River, Humboldt’s description of land use practices 
is eerily reminiscent to clearfelling today on steeplands in 
Gisborne, Tasman and Marlborough:

“When forests are destroyed…whenever great rain 
falls from the heights…the waters falling in rain are no 
longer impeded in their course; and instead of slowly 
augmenting the level of the rivers by progressive 
filtration, they furrow during heavy rain showers the 
sides of the hills, bear down the loosened soil…[and] 
devastate the country” [Andrea Wulf “The invention 
of nature” (2015) John Murray].

Humboldt described nature as a “living whole” with 
a “net-like intricate fabric” of organisms, which are 
“made mutually dependent on each other”, in laying the 
foundations for the modern science of ecology [Wulf at 
245]. This interdependent and interconnected view is also 
reflected in Te Ao Māori and other Indigenous cultures.

Since Humboldt’s time, many ecological studies have 
revealed the importance of diversity in biological 
communities for ecosystem stability and resilience. 
Resilience can be defined as the capacity of a habitat or 

ecosystem “to absorb disturbance or reorganize while 
undergoing change so as to retain essentially the same 
function, structure, identity, and feedbacks” [Carl Folke 
and others “Regime shifts, resilience, and biodiversity 
in ecosystem management” (2004) 35 Annual Review of 
Ecology, Evolution, and Systematics 557].

Unfortunately, our forestry and fishing methods often 
involve extensive clearfelling to extract fibre or protein. 
These methods destabilise soils and sediments resulting in 
sedimentation and habitat damage from heavy machinery. 
Not only are hillsides being eroded at an alarming rate, 
but old sediments that are a legacy of past mining, 
deforestation and pastoralism are remobilised into the 
water column by heavy dredges and trawl gear.

These practices occur annually over millions of hectares of 
land and sea each year [Ministry for the Environment and 
Statistics New Zealand “Environment Aotearoa 2019”]; 
are inimical to ecological resilience and biodiversity; and 
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contribute to climate change by releasing labile carbon 
into the water column where conversion into carbon 
dioxide by remineralisation can occur and emission to 
the atmosphere [New Zealand Marine Sciences Society 
“Submission - Climate Change Commission: Draft Advice 
for Consultation” 2021].

Ecological studies have also shown us that biodiversity 
is essential for carbon storage, oxygen production, 
biogeochemical cycling, decomposition, biomass 
production, habitat provision, and soil and sediment 
stability, which collectively and synergistically create the 
“ecological complexes” that species form to produce 
ecosystem services that humans depend upon for 
wellbeing (Steve Urlich, Simon Thrush, Judi Hewitt and 
Eric Jorgensen “What it means to “maintain” biodiversity 
in our coastal marine environment” April 2021 RMJ 25]. 

However, the Natural and Built Environments Act 
Exposure Draft (Exposure Draft) has omitted a definition 
of biodiversity. This will need to be addressed, and to 
be consistent with existing legislation and international 
obligations: such as the Resource Management Act 1991 
(RMA), Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 (EEZ), Environmental 
Reporting Act 2015 (ERA); 1992 international Convention 
on Biological Diversity (CBD) ratified by New Zealand in 
1993; 2019 draft National Policy Statement – Indigenous 
Biodiversity; and the 2020 Te Mana o te Taiao – Aotearoa 
New Zealand Biodiversity Strategy (ANZBS).

Biodiversity is therefore much broader and more 
encompassing of ecological processes than “the variety of 
life”. It provides the “hidden infrastructure” that provides 
us with oxygen, waste assimilation, food, fibre, recreation, 
and cultural and spiritual sustenance, and thereby underpins 
the ecological systems (ecosystems) which enable us to 
survive and for our societies to thrive. 

The Exposure Draft does include mention of ecological 
processes and functions along with the ability of an 
ecosystem to support and maintain habitat structures, 
along with resilience to the adverse impacts of natural or 
human disturbance [at pt 1, cl 3]. What does this mean 
for the 150-year history of extractive clearfelling, which 
has become embedded in the economy within industries 
such as plantation forestry on steepland hill country and 
extensive bottom-trawling – two of our most ecologically 
damaging activities? 

Let’s examine the recent storm in Marlborough where ~300 
mm rain caused widespread flooding and slips in July. 
The storm had a range of impacts on different land uses; 
the extent and type are currently being analysed by the 
Marlborough District Council, with respect to predisposing 
risk factors such as soil type, slope, aspect, and elevation. 
Extensive slipping occurred in recently harvested plantation 
forestry (Figure 1, at 24). There were also slips in intact pine 
plantings, regenerating indigenous forest, and pastoral 
farms on low hill country, where the impacts were more 
localised, albeit posing real risk to life and damage to 
property (Figure 2), at 24.

The determination of ecological limits to safeguard 
ecological integrity, as set out in the Exposure Draft, could 
preclude the clearfell harvesting and blanket replanting of 
the hillside in Figure 1. This is because the severe erosion 
and consequent damage from debris and deposited soil in 
the wetland, stream, and then coastal environment does 
not meet the Purpose of the new Act: to uphold Te Oranga 
o te Taiao [pt 2, cl 5].

Te Oranga o te Taiao incorporates the health of the 
environment; and the intrinsic relationship between iwi and 
hapū and te Taiao; and the interconnectedness of all parts 
of the natural environment; and the essential relationship 
between the health of the natural environment and its 
capacity to sustain all life [pt 2, cl 5(3)].

The loss of soil structure, organic carbon, the fungal 
network, soil biodiversity, stability, and the downstream 
externalities from sediment (Figure 1) is contrary to 
Te Oranga o te Taiao. This is not an isolated case, as has 
been evidenced after a number of significant storm events 
in Tasman, Gisborne and Marlborough (Figure 3, at 25). In 
addition to debris flows, relatively minor storms also cause 
sediment deposition from diffuse overland flow. 

The Exposure Draft is silent on carrying forward the 
2010 New Zealand Coastal Policy Statement (NZCPS). 
The NZCPS set environmental bottom-lines policies for 
estuaries and inshore coastal waters, benthic ecosystems, 
and threatened species. Its Objective 1 also sought to 
safeguard the integrity, form, functioning and resilience 
of the coastal environment and sustain its ecosystems and 
processes. This is similar to Te Oranga o te Taiao.

Continued
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Figure 1: Multiple debris flows originating from mid-slope failures and from fill associated with forestry road construction on 
land classified as “Orange” (high risk of erosion) under the National Environmental Standard for Plantation Forestry (NES-PF).  
The soil and slash has ended up in a wetland scheduled in the Proposed Marlborough Environment Plan under s 6(c) of the 
RMA.  Photo: Marlborough District Council, July 2021.

Figure 2: Landslides in regenerating indigenous forest (left), pastoral farm (centre), and mature pine plantation (right) after 
the July 2021 storm in Marlborough Sounds and contributing catchments. Photos: Marlborough District Council.
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The relationship to existing national environmental 
standards in the Exposure Draft is also unclear. 
This includes the Resource Management (National 
Environmental Standard for Plantation Forestry) 
Regulations 2017 (NES-PF). This instrument allows the 
continued clearfelling and blanket replanting on the 
shallow soils of the erodible gullies of the hillside in Figure 
1 and in many “orange zoned” lands under the NES-PF’s 
erosion susceptibility classification tool. The Proposed 
Marlborough Environment Plan 2020 (PMEP) also does 
not address these issues effectively, despite having the 
opportunity to put a range of necessary restrictions 
under reg 6 of the NES-PF (Steve Urlich “Opportunities 
to manage sediment from forestry more effectively in 
the Marlborough Sounds and contributing catchments” 
(2020) 65 NZ Journal of Forestry 28].

The situation is similar in the Gisborne and Tasman 
Districts, where the continued clearfell practices on 
erosion-prone steeplands have been questioned [For 
example, James W Griffiths, Claire Lukens and Roger May 
“Increased forest cover and limits on clear-felling could 
substantially reduce landslide occurrence in Tasman, New 
Zealand” (2020) 50 NZ Journal of Forestry Science 1]. The 
question arises as to whether the Exposure Draft will be 
able to drive the innovation in forest practices needed to 
reduce significant, ongoing and widespread ecological 
damage. The Exposure Draft has similar objectives to the 
NZCPS, but the NZCPS has not driven such innovation in 

regional council plans to date. Excessive sedimentation 
smothering estuarine and inshore ecosystems may well 
continue under the NBEA without concerted political and 
institutional will.

NES-PF YEAR 1 REVIEW

The innovation of mandatory replanting management 
plans was called for in the development of both the 
NES-PF and PMEP (Steve Urlich “Mitigating fine sediment 
from forestry in coastal waters of the Marlborough Sounds” 
(2015) Marlborough District Council 15-009]. 

The aim was to retire steep gully heads and faces, incised 
gullies, and other critical source areas for erosion, with 
mandatory plans to be approved by councils. Without the 
requirement to retire critical erosion sources, the blanket 
replanting and clearfell harvesting regime would in effect be 
“locked in”, thereby exposing soils across the landscape to 
a plausibly high risk of severe erosion, particularly as rainfall 
intensities increase under climate change. These calls were 
not heeded, and therefore situations as in Figure 1 seem 
destined to reoccur.

There is not a lack of scientific and technical knowledge 
about these issues to inform plan makers. For example, it 
has been over 45 years since the first complaint was made 
about excessive sedimentation into the Marlborough 

Figure 3: Selected examples of avoidable forestry induced soil erosion and landslides in the Marlborough Sounds after minor 
and major storm events since 2011, reflecting inadequate regulation.  Photos: Marlborough District Council.

Continued
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Sounds from forestry harvesting and associated earthworks 
[Steve Urlich, 2020 at 31]. Despite decades of ensuing 
scientific research, regulation remains permissive, and the 
causes of erosion unaddressed. 

Hill country soils in the Marlborough Sounds, as in other 
parts of the country, had a long history of erosion once the 
forest cover was removed, which led in 1941 to the Soil 
Conservation and Rivers Control Act. The Objects of that 
Act were (a) to promote soil conservation; (b) prevent and 
mitigate soil erosion; (c) prevent damage of floods; and 
(d) utilise land in such a matter to tend towards attainment 
of (a)–(c). However, repeated burning of indigenous scrub 
species as “pasture weeds” from the late 1800s up to the 
1980s diminished soil carbon and organic matter, and 
made the soils more vulnerable to erosion under heavy 
soils. Even soils under regenerating indigenous forest have 
not had sufficient time to fully regenerate their matrix and 
stabilise hills.

The recent government review of the NES-PF reflects the 
regulatory system inertia (Te Uru Rākau “Report on the Year 
One Review of the National Environmental Standards for 
Plantation Forestry” (April 2021) Forestry New Zealand). 
In recognising the requirement for “a transition path to 
improved risk assessment, management practice, and 
replanting, or else retirement” [at 22], the recommendations 
do not specify how this is to occur.

The review essentially says regulation of steepland forests 
is difficult, and that the industry and councils should 
share ideas and best practices to reduce erosion risk. It 
acknowledges that the existing erosion-susceptibility maps 
are too coarse [at 22], but the solution is to continue with 
the status quo [at 67], and hope that a future contestable 
science funding process will deliver finer-scale slash 
management tools fit for regulation [at 22].

Te Uru Rākau advised its Ministers that although there are 
issues with forestry slash (branches, crowns) “in gully heads 
and on convex slopes above rivers”, the NES-PF only 
partially regulates this, and only considers that it could only 
“possibly” be regulated as it is “challenging to determine 
as site specific” [at 25].

It is not clear what data underpin the findings, the scientific 
work that informed the analysis, nor are contrary views 
and recommendations referenced or discussed [e.g. 
Madeline Wright, Sally Gepp and David Hall “A review 
of the Resource Management (National Environmental 

Standards for Plantation Forestry) Regulations 2017” 
(2019) Environmental Defence Society & Royal New 
Zealand Forest & Bird Protection Society]. 

Te Uru Rākau did examine the imposition in council plans 
of more stringent regulations than the NES-PF (reg 6) for 
protection of wetlands, freshwater and marine ecosystems, 
and significant natural areas and landscapes. Which councils 
were surveyed, what questions were asked, and the raw or 
summary data are all not included. The Ministers thereby 
have no empirical basis on which to rely on the statement 
that: “it is hard to link some cases where stringency is applied 
to an environmental benefit” [9.1 at 46]. This is important, 
as “stringency is seen as a major cause of inconsistency and 
additional cost by resource users” [9.1 at 46]. Te Uru Rākau 
acknowledged that they could not set policy around the 
setting or implementation of more stringent rules, and that: 
“Further work is required to identify how the stringency 
provision has been interpreted, the impact this is having on 
nationally consistent outcomes, and providing guidance on 
its use” [9.3.5 at 48].

Te Uru Rākau advised Ministers that the NES-PF is effective, 
with suggested only relatively minor changes to attempt 
to lift council and industry performance to improve 
environmental outcomes. However, by not introducing 
mandatory replanting plans and/or progressively retiring 
high risk erosion-prone landforms, the situation in Figures 1 
and 3 will continue to be normalised.

STRATEGIC ISSUES FOR NBEA AND SPATIAL 
PLANNING ACT

Aotearoa New Zealand has a long history of extractive 
clearfelling, which has become embedded in the modern 
economy. These practices are increasingly maladaptive as 
ecological resilience is eroded, and path dependency and 
weak institutional cultures make it difficult to bring about 
needed change. 

We have not come very far since Humboldt’s observation 
about the need for ecological understanding and 
connection. If we had, planning provisions would 
encourage regenerative soil management and conservation 
in recognition of the history of deforestation, which has 
had devastating downstream effects [Steve Urlich and 
Sean J Handley “From ‘clean and green’ to ‘brown and 
down’: a synthesis of changes to biodiversity and marine 
ecosystems in the Marlborough Sounds, New Zealand 
(2020) 198 Ocean and Coastal Management].
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Ecological processes such as disturbance, recruitment, 
succession, adaptive capacity, facilitation, competition, 
coexistence, stability, and connectivity are implicit in 
the definition of “Ecological Integrity” in the Exposure 
Draft [pt 1, cl 3]. These concepts may need to become 
more explicit to identify and address cumulative effects, 
multiple stressors, tipping points and hysteresis to better 
understand what Te Oranga o te Taiao may look like in 
different ecosystems at different scales, and in defining 
“environmental limits” and “outcomes”.

The language in the Exposure draft around limits is 
especially concerning to an ecologist. How “the minimum 
biophysical state of the natural environment or a specified 
state” [at pt 3, cl 7(3)(a)] is to be defined will be challenging 
and require a significant amount of ecological data, 
analysis, and interpretation. How “the maximum amount 
of harm or stress that may be permitted on the natural 
environment or on a specified part” [cl 7(3)(b)] is equally 
difficult to determine, and may well lead to multiple and 
interacting tipping points.

The steepland forestry industry has already arguably 
exceeded the minimum environmental state and caused 
maximal harm to the soil and fungal ecosystem, and 
ongoing damage to freshwater and coastal ecosystems. 
Forests in many parts of the erosion landscape on red 
and orange zoned areas may be best left unharvested or 
in continuous cover to help address the biodiversity and 
carbon crises [Madeleine Wright and others at 26].

The institutional acceptance of current forestry practices 
for example, points to a significant set of strategic issues 
for the NBEA. First, it is questionable whether government 
ministries with a purpose to support primary industries 
should be setting the underpinning regulations. The 
development of the NES-PF was removed from the Ministry 
for the Environment (MfE) by the previous National-led 
government. These types of divided mandates create 
perceptions of conflicts of interests, which has also dogged 

fisheries regulation. Both central and regional regulators 
have enabled maladaptive ecological practices and so 
co-created environmental issues.

Second, the lack of confidence by successive governments 
in the Ministry for the Environment (MfE) does not bode 
well for the design and ongoing implementation of 
the NBEA. For example, the current government has 
placed the Oceans and Fisheries secretariat within the 
Department of Conservation, despite MfE leading the 
2016 Marine Protected Areas reform process. There may 
be myriad reasons for this, nevertheless the NBEA needs a 
strong nature-centric regulatory agency that is bicultural in 
structure and relational in its tikanga.

Third, there is no reference to the NZCPS, which is 
mandatory under the RMA. This established national 
“bottom lines” as recognised in EDS v King Salmon. It 
would be a mistake to not carry the NZCPS forward. That 
said, national environmental standards, such as the NES-PF, 
will likely require significant realignment to give effect to 
Te Oranga o te Taiao. This needs to occur irrespective of 
the current resource management reform.

These will require a major expression of political will. 
Small communities in remote areas heavily dependent on 
forestry in steepland areas are likely to require transitional 
support, as practices are changed over time. These “just 
transitions” would seem to be a logical component of the 
Strategic Planning Act, as land use change is inevitable, 
driven by increasing environmental standards, population 
pressures, and new technologies.

There are strong calls from scientists for transformative 
change in the ways we interact and derive our living from 
nature. Humboldt’s holistic systems thinking is needed 
within our regulatory regimes and institutions, along with 
an awareness of the interconnection and vulnerability of 
ecological processes which sustain all life. To that end, 
“Ecologies” should perhaps replace “Environments” in the 
NBEA as an enduring reminder.



RESOURCE 
MANAGEMENT  

JOURNAL28
w

w
w

.rm
la.org.nz

The devil in the details: 
planning provisions and their 
importance for infrastructure

INTRODUCTION

Recent case law has emphasised the importance that 
specific wording of planning provisions has for delivering 
infrastructure projects. Royal Forest and Bird Protection 
Society of New Zealand Inc v New Zealand Transport 
Agency [2021] NZHC 390 and Tauranga Environmental 
Protection Society v Tauranga City Council [2021] NZHC 
1201 are both recent cases from the High Court that 
deal with plan interpretation and environmental bottom 
lines in the context of consenting large infrastructure 
projects (respectively, for roading and transmission 
lines in these cases). While both are based on different 
planning frameworks, the contrasting outcomes illustrate 
the challenges to obtain consent for major infrastructure 
and reinforces the need for careful crafting of planning 
provisions – the devil in the detail really does matter. This 
case note will explore the two cases and highlight some of 
the key issues that should be considered for infrastructure 
projects or plan review processes.

DECISION ON THE EAST WEST LINK

Waka Kotahi New Zealand Transport Agency lodged a 
notice of requirement for a designation and applications 
for resource consent to construct, operate and maintain a 
new four-lane arterial road to connect State Highway 20 in 
Onehunga with State Highway 1 in Penrose/Mt Wellington, 
Auckland – commonly known as the East West Link 
project (EWL). An independent Board of Inquiry (Board) 
was appointed to preside over the decision making and 

ultimately approved the notice of requirement and resource 
consents subject to certain modifications and conditions. 
A number of appeals on points of law were lodged by 
parties including by Forest and Bird and Ngāti Whātua 
Ōrākei Whai Maia Ltd that are a focus in this article. 

In March 2021, the High Court dismissed the two appeals 
by Forest and Bird and Ngāti Whātua Ōrākei Whai Maia 
Ltd relating to the Board’s decision. The appellants had 
argued that the Board had erred in law in determining to 
approve the EWL because it:

• should not have considered the EWL on its merits 
because it was contrary to the objectives and 
policies of the Auckland Unitary Plan (Operative 
in Part) (AUP) – some of which created mandatory 
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environmental bottom lines – and therefore did not 
meet the non-complying threshold test in s 104C(1)(b) 
of the Resource Management Act 1991 (RMA); and

• had failed to have (particular) regard to the New Zealand 
Coastal Policy Statement (NZCPS). 

Non-complying threshold test

The parties agreed the meaning of contrary is to be “… 
opposed in nature, different to or opposite… repugnant 
and antagonistic” in terms of New Zealand Rail v 
Marlborough District Council [1994] NZRMA 70 (HC) at 
[11]. But they diverged on whether the decision of the 
Supreme Court in Environment Defence Society Inc v The 
New Zealand King Salmon Company Ltd [2014] NZSC 38 
changed the approach to the non-complying threshold test 
in existing Court of Appeal case law – which required “a fair 
appraisal of the objectives and policies read as a whole” 
when determining whether an activity is contrary to a plan 
for the purposes of the non-complying threshold test. 
Forest and Bird argued that EDS v King Salmon changed 
this approach given the Supreme Court’s warning at [131] 
against “the danger in the ‘overall judgment’ approach” by 
appraising the objectives and policies of the relevant plan 
as a whole, rather than attempting to reconcile them. 

The High Court found that EDS v King Salmon did 
not require a substantively different approach to the 
non-complying threshold test. Powell J specified at [30] that 
“the relevant plan provisions must all be comprehensively 
and, where possible, appropriately reconciled.” An 
analysis of the relevant objectives and policies of the AUP 
was undertaken and Powell J concluded at [69] that the 
infrastructure chapter in the AUP clearly signalled that 
even where infrastructure projects, like the EWL, has 
adverse effects that are more than minor they cannot be 
by definition contrary to the objectives and policies of the 
AUP. This is because the infrastructure chapter in the AUP 
contemplates the approval of significant infrastructure 
when other activities giving rise to more than minor 
adverse effects would instead be precluded as contrary 
to the objectives and policies of the AUP. This ground of 
appeal therefore failed. 

NZCPS

Relating to the NZCPS part of the appeal, counsel for the 
appellants considered that the Board had applied the 
wrong legal test by taking a “particularisation” approach 

to assessment of the relevant polices in the NZCPS – in that 
the Board did not independently assess the EWL against 
the relevant provisions of the NZCPS and instead focussed 
on the coastal provisions of the AUP. 

The High Court acknowledged that the NZCPS was not 
required to be “given effect to” (as is the case for plan 
changes) – the Board under ss 104 and 171 of the RMA 
only needed to “have (particular) regard to” the NZCPS. 
The Court considered that the Board had particular regard 
to the NZCPS in this instance. In reaching this view, at 
[84], the Court considered the Board did not just assume 
that the AUP had “given effect to” the NZCPS. The Board 
instead considered the relevant parts of the NZCPS and 
the AUP and to the extent there were differences, preferred 
the formulation in the AUP. 

DECISION ON TRANSMISSION LINES IN 
TAURANGA 

In order to maintain the supply of electricity from the National 
Grid to Mount Maunganui and Papamoa, Transpower 
New Zealand Limited (Transpower) applied for resource 
consents (including under the National Policy Statement 
for Electricity Transmission (NPSET)) from the Tauranga 
City Council and Bay of Plenty Regional Council to replace 
and realign an existing 110kV electricity transmission line 
traversing the Tauranga Harbour at Rangataua Bay. This 
included placing a new pole in front of the Maungatapu 
Marae. These consents were granted and were appealed 
by the Tauranga Environmental Protection Society (TEPS) 
to the Environment Court – which confirmed the grant of 
resource consents. TEPS then appealed the Environment 
Court’s decision to the High Court on several points of law 
which, as summarised in the High Court decision, related 
to whether the Environment Court had erred in:

• bundling the effects of removing transmission lines and 
constructing new lines together;

• its findings on adverse cultural effects of the application 
to Ngāti Hē;

• its approach to assessing the application “subject to 
Part 2” of the RMA and whether it applied an “overall 
judgment” approach to the proposal;

Continued
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• interpreting and applying the relevant planning 
instruments; and 

• its assessment of alternatives to the proposal. 

In May 2021, the High Court upheld the TEPS appeal against 
the Environment Court’s decision to confirm the grant of 
resource consents to Transpower. Overall, the High Court 
found that the Environment Court had not erred in law when 
undertaking a bundled approach to effects (as removing 
old infrastructure and constructing new infrastructure is 
integrally related) but found that the Environment Court 
had erred in law for the other four grounds described 
above. On the Court’s approach, the central issue was the 
Court’s assessment of significant adverse cultural effects, 
which had cascading consequences on the other grounds 
of appeal as we describe below. 

Cultural effects

The Environment Court found that Transpower’s proposed 
realignment did not have cumulative adverse cultural 
effects on Ngāti Hē. On appeal, Palmer J found that the 
Environment Court’s conclusion was contradictory to the 
evidence before it – where Ngāti Hē strongly favoured the 
status quo over any removal and realignment of the lines. 
Palmer J determined that the “Court is entitled to, and must, 
assess the credibility and reliability of the evidence for Ngāti 
Hē. But when the considered, consistent and genuine view 
of Ngāti Hē is that the proposal would have a significant and 
adverse impact on an area of cultural significance to them 
and on Maori values of the [Outstanding Natural Features 
and Landscape], it is not open to the Court to decide it 
would not”. The High Court found that the Environment 
Court’s conclusion on cumulative adverse cultural effects 
was so unsupportable that it had erred in law in finding 
otherwise. This finding on cultural values was highly relevant 
to the other grounds of appeal.

Part 2 and “overall judgment” approach

As readers will be familiar, RJ Davidson Family Trust v 
Marlborough District Council confirmed that in determining 
resource consent applications under s 104, decision-makers 
must have regard to pt 2 when it is appropriate or 
necessary to do so (e.g. where the relevant plan(s) have 
not been competently prepared). With reference to RJ 
Davidson, the Environment Court considered that the 
Bay of Plenty Regional Coastal Environment Plan (RCEP) 
“is comprehensive, has been tested through hearing and 

appeal processes and provides a clear policy framework 
and consenting pathway for these applications.” The 
Environment Court therefore focussed on the relevant 
policies of the RCEP and did not specifically consider pt 2. 

On this point of appeal, and applying EDS v King Salmon 
and RJ Davidson, Palmer J found that higher order planning 
instruments and pt 2 should be referred to if careful purposive 
interpretation and application of the relevant policies 
requires that. In this instance, the High Court considered 
the Environment Court should have carefully interpreted 
the relevant planning provisions and then had recourse to 
higher order planning instruments, including the NZCPS 
and pt 2, where the text of the planning provisions was 
insufficient to determine the proposal before the Court – as 
the Environment Court had found the provisions insufficient 
(given a number of competing concerns). Further, the High 
Court found the Environment Court had effectively made 
an overall judgement approach in reaching its decision on 
the proposal as it determined that the proposal was “more 
appropriate overall” than the status quo. The High Court 
considered the Environment Court’s approach was an error 
of law. However, whether this had specific bearing on the 
appeal turned on the Environment Court’s interpretation of 
the relevant planning instruments.

Interpretation of planning instruments

The High Court did not agree with the Environment Court 
that the NZCPS and NPSET conflict in their application 
to this proposal. The Court considered the RCEP (and 
Tauranga City Plan) gives effect to the NZCPS and NPSET 
and appropriately reconciles them. However, Palmer J 
considered the Environment Court did not sufficiently 
analyse or engage with the meaning of the provisions of 
the planning framework or apply them to the proposal – he 
considered the Environment Court needed to do this and 
interpret the provisions in light of the higher order planning 
instruments (including the NZCPS, NPSET and pt 2). 

Given the findings on cultural effects, a number of provisions 
were engaged in the relevant planning documents which 
the Court considered could create cultural bottom lines – for 
instance, a policy required adverse effects on an “area 
of spiritual, historical or cultural significance to tāngata 
whenua” to be avoided “where practicable”. Other policies 
required avoidance of certain adverse cultural effects where 
“practicable, practical, or possible”. Whether these policies 
were engaged depended on whether the “practicable, 
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practical, or possible” thresholds were met – i.e. if there is 
another practicable, practical or possible alternative then 
the avoidance policies would create bottom lines and 
the proposal must not proceed. This tied directly into the 
assessment of alternatives for the proposal. 

Assessment of alternatives 

Related to the above, the High Court considered that 
alternatives were legally required to be examined by the 
Environment Court given the wording of specific policies 
in the planning framework requiring consideration of 
whether it is “practicable” and “possible” to avoid 
adverse effects and whether alternative locations 
are “practical”. The High Court determined that the 
Environment Court had to satisfy itself that the alternatives 
are not “practicable, practical and possible” in order 
to consider granting consent for the proposal. Palmer J 
considered the Environment Court had not considered the 
alternatives with the specific planning framework in mind 
and misdirected itself that it was a matter of preferring 
the proposal to the status quo. The High Court found this 
constituted an error of law.

In further discussing the assessment of “practicable, 
practical and possible”, the High Court considered that the 
cost of network infrastructure is relevant to consideration 
of “practicability or practicality” (as the cost is eventually 
felt by all electricity consumers and the Crown). But 
whether the cost is too high to be practicable or practical 
is a matter of fact and degree to be assessed in the 
circumstances – particularly given the inherent difficulties 

putting a price on culture. However, for whether it was 
“possible” to avoid adverse effects on values and attributes 
of the Outstanding Natural Features and Landscape, 
Palmer J considered cost would not come within the 
analysis of this planning provision in this instance – as the 
plain meaning of possible suggests that if an alternative is 
technically feasible it is possible. 

The High Court also considered the Environment Court 
should have focussed on the alternatives for where the 
adverse effects occurred (i.e. at the pole to be placed in front 
of the Marae) – specifically, whether the pole could have 
been placed in a location which did not have those adverse 
cultural effects but did not have the cost implications of the 
alternatives that Transpower considered. This did not occur 
in the Environment Court’s decision.

THE DEVIL IN THE DETAILS

These two cases emphasise the importance of the language 
used in any planning framework. A key theme emerging 
from the Supreme Court’s decision in EDS v King Salmon 
was that plans should “say what they mean and mean what 
they say”. These cases demonstrate the different outcomes 
that those subtle differences of language can make for 
resource consent or notice of requirement applications. 

Both cases have since been appealed to higher courts. 
These appeals will likely have a number of key implications 
for environment and planning case law in New Zealand and 
may also provide interesting insight for the RMA reform 
currently underway.
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The Environment Court has recently clarified the relevance 
of the National Policy Statement: Urban Development 
when determining private plan change requests.

Private Plan Change 21 to the Auckland Unitary Plan seeks 
to enable expansion and intensification of the Southern 
Cross hospital at 3 Brightside Road, Epsom including onto 
3 adjoining lots on Gillies Ave currently zoned residential. 
The site is an “urban environment” within the jurisdiction 
of a “Tier 1” local authority.

The Court posed two questions to the parties at the start of 
the substantive hearing:

(1) Does the NPS-UD apply yet? It is operative, but does 
it drive PPC21; are we required to move ahead of 
decision-making by the Council on implementation of 
directive and urgent policies?

(2) If it does drive PPC21 how and in what ways would it 
drive it?

The NPS-UD became operative on 20 August 2020. It 
applies to “planning decisions by any local authority that 
affect an urban environment” (Clause 1.3). 

The NPS-UD defines “planning decision” as a decision on 
any of the following:

• a regional policy statement or proposed regional policy 
statement;

• a regional plan or proposed regional plan;

• a district plan or proposed district plan;

• a resource consent;

• a designation;

• a heritage order; or

• a water conservation order.

The question for the Court was whether a decision on 
the merits of a private plan change request is a “planning 
decision”.

The issue arises due to the definition of proposed plan in the 
RMA. It includes Council-initiated plan changes once notified 
and private plan change requests that have been adopted 
as Council’s own initiative. Private plan change requests 
that have been accepted by Council for processing are not 
“proposed plans” under the RMA. As a consequence, they 
have no legal effect until ultimately approved and made 
operative by the relevant local authority.

The Court concluded that a decision on the merits of a 
private plan change request is a “planning decision”. Taking 
a first principles approach, there was nothing apparent to the 
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Court that there are “any contexts or policy underpinnings” 
for a private plan change request not to be regarded in the 
context of the NPS-UD as a proposed district plan. This 
was reinforced by cl 3.8: Unanticipated or out-of-sequence 
developments which is likely aimed at private plan changes 
(presumably on the assumption that a Council-initiated plan 
change could not be out-of-sequence).

It then looked at which provisions should be considered. 

The Court concluded that the only relevant provisions are 
the few which specifically use the term “planning decision”: 
Objectives 2, 5 and 7 and Policies 1 and 6.

The remainder of the NPS-UD is not relevant “at this 
time”. The Court concluded it would not be giving effect 
to the Objectives and Policies in the NPS-UD that are 

not requiring planning decisions nor pre-judge, let alone 
pre-empt, Schedule 1 processes yet to be undertaken by 
Council to implement the NPS-UD.

The implication is that a private plan change seeking to 
change a district plan to enable height and density within 
walkable catchments of centres and rapid transit cannot 
rely on Objective 3 or Policy 3 to do so.

However, given the conclusion that a decision on a 
private plan change is no different to a decision on a 
Council-initiated or adopted private plan change – with 
both being planning decisions – this raises a question as to 
whether a Council-initiated plan change to enable height 
and density within walkable catchments of centres and rapid 
transit can rely on Objective 3 or Policy 3 to do so.
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