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Defining mitigation:  
an ecology perspective

INTRODUCTION

Ecologists undertaking ecological effects assessments 
in New Zealand commonly follow the approach set out 
in the Ecological Impact Assessment Guidelines (EcIAG) 
prepared by the Environment Institute of Australia and 
New Zealand (J Roper-Lindsay and others (2018)). 

The definitions relating to the effects management 
hierarchy and the distinction between them, are referred 
to in the EcIAG. These same definitions and relevant 
case law are also included in the Local Government 
New Zealand guidance document “Biodiversity offsetting 
under the Resource Management Act” (F Maseyk and 
others, 2018). 

Despite this direction, debate persists in practice on 
the distinction between mitigation and offsetting or 
compensation in relation to ecological effects. 

The ecological outcomes likely to be achieved from 
mitigation are different to those arising from offsetting or 
compensation actions; applying these terms correctly is 
critical to effective application of the effects management 
hierarchy and in the context of both good ecological 
outcomes and sound resource management process. The 
importance of this differentiation was recently highlighted 
in the Ara Tūhono – Warkworth to Wellsford Decision 
(Decision of Independent Commissioners, 24 March 2021 
referenced as BUN60354951). While there were clear 
ecological outcomes intended by the proposed overall 
“mitigation package”, the commissioners stressed the 
importance of clearly articulating which measures were  
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mitigation (reducing the level of adverse effect) and which 
were offsets or compensation (contributing to positive 
effects) (at [84]–[85]). 

Understanding the distinction between mitigation and 
offset or compensation is also important when making 
a decision under the Resource Management Act 1991 
(RMA) as it has direct implications for public notification 
(s 95A) and threshold tests for granting of non-complying 
consents (s 104D). 

We note that the exposure draft of the proposed Natural 
and Built Environments Act (NBA), which is intended to be 
the primary piece of legislation to replace the RMA, renders 
the distinction between these terms far less important. 
This is because, as stated in the exposure draft, mitigate, 
in the phrase “avoid, remedy, or mitigate”, includes to 
offset or provide compensation. This proposed definition is 
misaligned with existing case law, the direction of Maseyk 
and others (2018), the effects management hierarchy defined 
in the National Policy Statement – Freshwater Management 
and the proposed National Policy Statement Indigenous 
Biodiversity. It remains to be seen if the exposure draft 
definition will carry through to the operative NBA, however 
it is the opinion of these authors that to merge these terms 
would undermine the effects management hierarchy and 
would generate poorer ecological outcomes. 

This article seeks to refine the distinction between 
mitigation and offsetting or compensation from an 
ecological viewpoint, based on our ecological expertise 
and experience, established best-practice definitions, the 
RMA, and associated case law.  

We conclude that from our perspective, mitigation relates 
to an activity that reduces the severity of effects on those 
specific ecological values that are affected at the point 
of impact. These values may include biodiversity values 
(individual animals, plants, habitats or ecosystems), or 
ecological function. This interpretation applies “plain 
English” and generates the least ambiguity as to what 
constitutes mitigation versus offsetting or compensation. 

Irrespective of how these terms are defined or interpreted 
from a planning perspective, effects management should, 
of course, preferentially aim to avoid or reduce the 
severity of effects in the first instance. Equally important 
is to achieve good ecological outcomes to contribute to 
improving New Zealand’s biodiversity values in line with 
the intent and objectives of Te Mana o te Taio – Aotearoa 
New Zealand Biodiversity Strategy 2020. 

MITIGATION UNDER THE RMA

The usual meaning of “mitigate” is to alleviate, abate, or 
moderate the severity of an activity ([2013] NZHC 1346 at 
[72]; Maseyk and others, 2018). Under the RMA, a reduction 
on the severity of effects on ecological values that cannot 
be avoided is broadly achieved through: 

• measures to reduce the duration, intensity and/or extent 
of impacts that cannot be completely avoided, as far as is 
practically feasible. This can include the minimisation of 
direct, indirect and cumulative impacts, as appropriate; 
and

• measures to rehabilitate degraded ecosystems or restore 
cleared ecosystems at the point of impact following 
exposure to impacts that cannot be completely avoided 
or minimised.

The High Court in Royal Forest & Bird Protection Society 
of New Zealand Inc v Buller District Council & West Coast 
Regional Council [2013] NZHC 1346 held that:

• mitigation must address effects “at the point of impact”; 
and 

• biodiversity offsetting or compensation is not mitigation 
in that offsetting or compensation does not alleviate, 
abate, or moderate the severity of something. As such, 
offsets are better viewed as a positive effect. The court 
provided an example that if open cast mining will destroy 
the habitat of an important species of snail (an adverse 
effect) it cannot be said logically that enhancing the 
habitat of snails elsewhere in the environment mitigates 
that adverse effect (at [72]).

This decision drew on Day v Manawatu-Wanganui Regional 
Council [2012] NZEnvC 182, which similarly discussed the 
“point of impact”, stating at [3–48(ii)] that “Where any more 
than minor adverse effects cannot reasonably be avoided, 
they are remedied or mitigated at the point where the 
adverse effect occurs”.

POINT OF IMPACT

In our view the “point of impact” could include a geographic 
location, or relate to ecological values that are affected 
by an activity (i.e. animals). It includes direct and indirect 
impacts. The point of impact does not automatically 
equate to the “project site”, as this in itself is an arbitrary, 
anthropogenic boundary that does not necessarily define 
the extent of impacted values. For instance, a “site” could 
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be a very small work area (e.g. a new outfall), one or several 
legal title(s) (e.g. a subdivision) or a longitudinal series 
of titles (e.g. a road alignment). Further, while a physical 
activity may take place at a “site”, the effects of that activity 
may be felt outside of the “site”. 

Instead, we consider that “point of impact” should be 
clearly defined for each activity, based on the context 
of the ecological value affected. A single project may 
include multiple activities and points of impact based on 
the ecological values affected. This highlights the need 
for concise, transparent reporting that clearly articulates 
the ecological context and linkage between the affected 
values, the nature of the impacts, the proposed mitigation 
actions, the location of these actions and the intended 
ecological outcomes.

MITIGATING ECOLOGICAL EFFECTS

Some ecological effects can be mitigated easily at the point 
of impact while others cannot. Adverse effects of lighting on 
a population of long-tailed bats can be readily mitigated, 
for example, through the use of softer lighting, directional 
lighting or screen planting to reduce the severity of lighting 
effects. Conversely, where a stream channel is permanently 
infilled, the effects of habitat loss and loss of ecological 
function cannot be easily mitigated as the stream will cease 
to exist at the point of impact.  

Examples of mitigation include:

• salvaging and relocation of habitats, habitat features, or 
species, to suitable relocation sites to reduce the number 
of habitat features or animals harmed by project activities;

• enhancement measures at the relocation site(s) when 
the intent is to improve survivorship probability of the 
relocated ecological values (which reduces the severity 
of effect). For example, pest control or the provision of 
habitat refugia at a lizard relocation site to help ensure 
that relocated lizards survive and establish, thereby 
reducing the potential for injury or mortality;

• in situ rehabilitation or restoration of adversely affected 
habitat at the point of impact could also reduce the 
severity of effect. For example, replanting of vegetation 
cleared for construction-related activities may have an 
immediate mitigating effect; however, it is likely that 
there would be residual adverse effects that would 
warrant further offset or compensation measures; and 

• actions which protect or buffer ecological values from 
adverse effects generated by the project, such as, 
edge effects (e.g. increased light, exposure to extreme 
weather, and desiccation), increased potential for weed 
invasion, degradation in water quality, or light, noise or 
dust disturbance.

Not all mitigation actions are equal and not all actions will 
reduce the severity of impacts by the same proportion. This 
means that the type of mitigation, the effect it alleviates 
and the residual adverse effects that may remain will differ 
on a case-by-case basis. 

OFFSETS AND COMPENSATION UNDER THE 
RMA

Offsetting and compensation measures are intended to 
redress residual adverse effects after measures to avoid, 
remedy or mitigate have been reasonably exhausted. 

The RMA does not provide a definition for offsetting; 
however, we consider the definition below to be the most 
appropriate in the context of the RMA: 

A measurable conservation outcome [ecological 
benefit] resulting from actions designed to 
compensate [address] residual, adverse biodiversity 
[ecology] effects arising from activities after 
appropriate avoidance, remediation, and mitigation 
measures have been applied. The goal of a 
biodiversity offset is to achieve no-net-loss, and 
preferably a net-gain, of indigenous biodiversity 
values (Maseyk and others, 2018).

This highlights one of the key principles of offsetting:  to 
provide measurable outcomes to achieve no net loss. 
However, to qualify, an offset must meet all biodiversity 
offsetting principles (Maseyk and others, 2018) which can 
be challenging to achieve in practice (M Baber and others, 
2021 “The use of modelling for terrestrial biodiversity 
offsets and compensation: a suggested way forward” RMJ, 
April 2021).

Environmental compensation differs from offsetting in 
that the conservation outcomes sought do not need to 
be measurable so do not need to demonstrate a No Net 
Loss outcome. Compensation is typically more subjective 
than offsetting and can range from actions that have 
little relevance to the values affected (considered poor 

Continued



RESOURCE 
MANAGEMENT  

JOURNAL20
w

w
w

.rm
la.org.nz

practice), through to actions that align closely with most 
offset principles (good practice). Further, good practice 
compensation may include measures that are expected to 
achieve No Net Loss or Net Gain outcomes. 

Offsetting and compensation need not be mutually 
exclusive processes. Baber and others (2021) propose 
biodiversity compensation models that address the type 
and quantum of appropriate compensation, which can then 
be verified at project implementation to demonstrate that 
No Net Loss or Net Gain is achieved. This approach aligns 
with the principles set out in the proposed National Policy 
Statement for Indigenous Biodiversity (NPS IB, Ministry 
for the Environment 2019), which sets an expectation 
that compensation measures should be well thought 
out to achieve meaningful ecological outcomes and be 
specifically related to the values affected. 

Some residual effects cannot be adequately or appropriately 
addressed through offsetting or compensation under the 
“limits to offsetting principle” (J Pilgrim and others, 2013). 
A process of assessing the offsetability of biodiversity 
impacts. Conservation Letters 6(5):376–384; Maseyk and 
others, 2018). This occurs, for example, when the project 
has considerable, irreversible effects on biodiversity values 
that are highly “vulnerable” or “irreplaceable” and the 
feasibility or certainty of proposed offset measures are not 
clearly understood or the predicted outcomes are not highly 
likely. In those instances, greater effort needs to be put into 
avoiding impacts and further consideration of the viability 
of the project in its current design is likely to be necessary. 
However, there may be instances where projects could 
proceed even with significant adverse ecological effects 
that cannot be adequately addressed. The justification for 
those would be part of a wider assessment of effects and 
project benefits. 

IMPLICATIONS FOR CONSENTING

Whether a proposal includes mitigation measures that 
are sufficient to address all more than minor effects, or it 
relies on offset and compensation measures, has direct 
implications for the consenting process and potential 
outcomes under the RMA. There is a strong incentive in the 
planning framework for a broad interpretation of mitigation 
to be applied because:

• a consent requires public notification under s 95A if the 
adverse effects of the activity are deemed to be more 
than minor, with a Council unable to take into account 

positive effects from a proposal (i.e. those associated 
with an offset or compensation) when considering 
whether overall effects will be minor; and 

• if an activity is non-complying, offset or compensation 
measures cannot be considered in determining whether 
an effect is “no more than minor” under the threshold 
test in s 104D. This can have implications for whether a 
Council is able to grant consent for the non-complying 
activity. This is particularly important where the activity 
is contrary to the relevant Plan objectives and policies.

An applicant is not required to provide an offset or 
compensation to address the residual effects of a proposal 
for which a consent is necessary. However, through the 
2017 amendment to the RMA, a consent authority must 
have regard to any measure proposed or agreed by an 
applicant or requiring authority to offset or compensate for 
any adverse effects. These positive effects contribute to the 
overall narrative in the justification of a proposal; however, 
they do not reduce the level of adverse ecological effect 
(as mitigation does). In terms of the distinction between 
offset or compensation, both are “positive effects” 
and do not reduce the overall level of adverse effect. 
Of more importance from an ecological perspective is 
what constitutes mitigation, and therefore the beneficial 
activities that may have the potential to reduce the level of 
adverse effect of an activity at the point of impact.

MITIGATION VERSUS OFFSETTING OR 
COMPENSATION 

The differences that we have observed in practice appear 
to centre on whether “mitigation” in an RMA context:

• is restricted to measures that reduce the severity of 
adverse effects on the specific ecological values, 
affected by the activity, at the point of impact (e.g. a 
known population of a particular species of lizard: 
“Population A”); or 

• extends also to effects management measures on the 
same types of ecological values outside the point of 
impact that have not been adversely affected by project 
activities but occur within a given “site” (e.g. a different 
population of the same species of lizards: “Population B”). 

This latter view seemingly considers that an overall reduction 
in the severity of effect on the ecological values at the point 
of impact (Population A) could conceivably be achieved by 
benefiting that same type of ecological value elsewhere 
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(Population B). Under this interpretation the term “point” of 
impact is effectively substituted with “site” of impact, where 
“site” is typically defined as another area within the same 
contiguous habitat, the general area or most commonly 
a property boundary. Maseyk and others (2018) define 
the “impact site” and the “offset site” but not “point of 
impact”. While this may appear to encourage thinking in 
terms of “sites” rather than point of impact, crucially, impact 
site is defined as “the area of site where the activity causing 
biodiversity losses occurs” which is essentially the point of 
impact and consistent with our approach.

Under this basic example of two populations of the same 
species of lizard, the effects on Population A are not 
alleviated by providing some benefits to Population B 
elsewhere on site. Specific measures to alleviate effects 
on Population A are required for those measures to be 
considered as mitigation. We therefore consider mitigation 
to be restricted to those effects management measures 
that reduce the severity of adverse effects on ecological 
values specifically impacted, in this case the lizards within 
Population A. We do not consider “mitigation” to extend 
to effects management measures (sometimes within the 
site) that have positive effects on habitat, plants or animals 
that are not directly harmed by the activity. 

We consider this distinction between mitigation and 
offsetting or compensation to be the most appropriate for 
ecological effects assessments because this interpretation:

• addresses the ecological values specifically affected, 
e.g. Population A versus Population B;

• better aligns with what we consider to be common 
or best practice, including guidance in the EcIAG, by 
Maseyk and others (2018) and the proposed NPS IB; 

• generates the least ambiguity as to what constitutes 
mitigation versus offsetting or compensation, thus 
enabling greater consistency in ecological assessments, 
irrespective of the project type, project activity, location, 
ecosystem affected or land tenure; and

• better aligns with aforementioned case law with respect 
to the term “point of impact” and the consideration that 
mitigation is distinct from offsetting or compensation (as 
demonstrated by the effects management hierarchy).

While there may be a resource management incentive to 
reduce the level of adverse effect through mitigation, an 
honest evaluation of the measures proposed is important. 

In some instances an offset may offer a better ecological 
outcome. This is not to say that measures to mitigate should 
not be implemented first and foremost; rather that if those 
measures do not entirely alleviate the effect to an acceptable 
level, further efforts should be put in to providing an offset 
elsewhere to address those residual adverse effects. While 
the need to offset may introduce “positive effects” that 
cannot be considered to alleviate adverse effects, achieving 
wider ecological outcomes is key. This requires an honest 
and transparent appraisal of the ecological values impacted, 
the effects management measures proposed and the 
ecological benefits to those affected values. 

Ultimately all projects require a comprehensive assessment 
of the activity and associated effects on ecological values 
to determine whether the proposed measures (and 
associated ecological outcomes) constitute mitigation, 
offset or compensation. It is not so simple as to just state 
“planting trees is mitigation”, as measures need to relate 
to the ecological effect being addressed and the ecological 
outcome generated. Similarly, the “point of impact” 
needs to be carefully considered in context of the effects 
generated by a project or activity as discussed above. 

In our opinion, irrespective of how the effects management 
terms are defined or interpreted from a RMA decision-making 
perspective, effects management should aim to achieve 
good ecological outcomes. And, where residual adverse 
effects remain after efforts to avoid, remedy or mitigate, 
then further measures should adhere to key biodiversity 
offsetting principles, including demonstrable No Net Loss 
or preferably Net Gain outcomes where feasible. 
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