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Do the National Environmental 
Standards for Freshwater apply in the 
coastal marine area? Bay of Islands 
Maritime Park Inc v Northland 
Regional Council [2021] NZEnvC 6

BACKGROUND

This case looked at the issue of where the Resource 
Management (National Environmental Standards for 
Freshwater) Regulations 2020 (NES-F) apply and, in 
particular, whether they apply in the coastal marine area 
(CMA). The issue arose in the context of appeals on the 
Proposed Northland Regional Plan. Through the appeal 
process, Bay of Islands Maritime Park raised the issue of 
the potential for the NES-F to cover areas of the CMA. To 
resolve this uncertainty, the Environment Court was asked 
to make a declaration on whether the NES-F applies to 
wetlands in the CMA. 

DEFINITIONS, DEFINITIONS, DEFINITIONS 

The Court was required to consider a range of definitions 
in making its determination. The starting point was the use 
of “natural wetland” in the NES-F. The term has the same 
meaning as in the National Policy Statement for Freshwater 
Management 2020 (NPS-FM), which defines the term broadly 
as a wetland (as defined in the Resource Management Act 
1991 (RMA)) that is not constructed by artificial means, a 
geothermal wetland or any area of improved pasture that 
is dominated by exotic pasture species and is subject to 
temporary rain-derived water pooling. The NPS-FM also 
includes a narrower definition for “natural inland wetland”, 
being a natural wetland that is not in the coastal marine 
area. The NPS-FM states that it applies to “all freshwater 
(including groundwater) and, to the extent they are affected 
by freshwater, to receiving environments (which may include 

estuaries and the wider coastal marine area)”. Also of 
relevance is the definition in the NES-F of “river or connected 
area” as “a river; or any part of the coastal marine area that 
is upstream from the mouth of a river”.

Sitting alongside those definitions is the distinction 
between “freshwater” and “coastal water” in the RMA. 
“Freshwater” is defined in the RMA as “all water except 
coastal water and geothermal water”. “Coastal water” is 
defined in the RMA as water within a river that has saline 
content but which may or may not be within the CMA. 

The CMA is in turn defined in the RMA as including not only 
the sea itself but also that part of a river either a distance five 
times the width of the mouth of the river or one kilometre 
upstream of the river mouth – whichever is the lesser. 
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DECISION 

The Court concluded that the NES-F applies to the CMA, 
but only to that part of the CMA upstream of the “river 
mouth” as defined in the RMA. In particular, the NES-F does 
not apply to the general CMA, open oceans, estuaries, bay 
and other areas not falling within the definition of “river or 
connected area”.

In coming to this conclusion, the Court undertook an analysis 
of the NES-F in the context of its promulgation alongside the 
NPS-FM, being the output of the Government’s Essential 
Freshwater work programme. The Court found the intent of 
the NPS-FM, and of the RMA more broadly, was to provide 
an integrated approach to freshwater management. There 
was a clear connection between the NES-F and NPS-FM, as 
terms in the NES-F took their meaning from the NPS-FM. 

Of importance in determining the intent of the NES-F was 
the regulation’s definition of “river or connected area”, which 
specifies the boundary is the mouth of the river. This boundary 
provided certainty as to the areas that would be affected by 
the regulations. The Court observed that the NES-F makes 
limited reference to the coastal environment and contains 
no specific provisions that refer to the characteristics of the 
CMA (such as tidal cycles). This showed that while the NES-F 
seeks to ensure that coastal waters are not affected in an 
integrated management sense, it does not intend to control 
all wetlands or activities within the CMA itself. 

The Court also considered that if the NES-F applied to 
activities within the CMA, it would be mandatory and 
would have significant consequences on issues relating to 
marine areas and, potentially, under the Fisheries Act 1996. 
The NES-F would also not integrate directly with the area 
covered by regional plans, which would create issues with 
implementation into plans and enforcement. Given these 
implications, the Court found that the Government should 
have been clear if it wished to constrain activities within all 
coastal water areas as they relate to natural wetlands. 

The image below outlines an indicative representation of 
how the various definitions interact. 

COMMENT 

Given the challenging set of definitions, this is a pragmatic 
decision by the Environment Court. As was highlighted in 
the decision, the interface between salt and fresh water 
is dynamic, with saline levels in rivers varying depending 
on things such as coastal processes and geographic 
features. A transitory boundary would create significant 
administration and enforcement challenges; using the 
mouth of the river as the boundary provides certainty. This 
decision is subject to appeal to the High Court. It will be 
interesting to see how the High Court grapples with the 
overlapping definitions on this issue. 

Figure 1: Interaction of relevant definitions in relation to wetlands (Russell McVeagh)


