
Wetlands 
in the 

Freshwater National Policy Statement and 
Freshwater National Environmental Standards 2020



Statutory context

• International law basis - RMA implements Ramsar Convention on 
Wetlands

• “wetland includes permanently or intermittently wet areas, shallow 
water, and land water margins that support a natural ecosystem of 
plants and animals, that are adapted to wet conditions”

• S6(a) – preservation of the natural character of wetlands

• S6(c) – protection of areas of significant indigenous vegetation and 
significant habitats of indigenous fauna

• S30(1)(ga) and 31 (1)(b)(iii) maintenance of indigenous biodiversity



• NPSFM 2020 – policies 
for natural inland 
wetlands

• NES 2020 – rules for 
natural wetlands

Alpine wetland – Teetotal Flats, St Arnaud



National Policy Statement for Freshwater 
Management 2020



National Policy Statement for Freshwater 
Management 2020

3.22 Natural inland wetlands (direct insertion policy)
• Loss of extent of natural inland wetlands is avoided, values are protected, restoration is promoted
• EXCEPT where the loss of extent or values is due to an activity that a listed exception 
• OR the activity is necessary for specified infrastructure construction/upgrade AND will provide 

regional/national benefits AND it has a functional need AND effects are managed using the effects 
management hierarchy

Functional need / Loss of value / Specified infrastructure / Effects management hierarchy – all defined  

Plans must include provisions that provide for and promote restoration of natural inland wetlands 



National Policy Statement for Freshwater 
Management 2020

Regional Councils must map natural inland 
wetlands >0.05 ha OR naturally smaller + known 
to contain threatened species within 10 years

Have regard to Wetland Delineation protocols if 
uncertainty about existence or extent

Maintain inventory of wetlands and develop a 
monitoring plan



Resource Management (National Environmental 
Standard for Freshwater) Regulations 2020

Regulations 37 to 57 control 
• Vegetation clearance
• Earthworks or land disturbance
• Taking, using damming, diversion or discharge of water
within, or within specified distances from, a natural wetland

Restoration plans (Schedule 2) required for some activities

Activities resulting in complete or partial drainage of all or part of a natural wetland = prohibited 
activity.



Issues practitioners have raised

• Wetland drainage prohibited activity - some activities cannot proceed 
while avoiding wetland drainage.

• De facto prohibition for some other activities if they cannot access the 
effects management hierarchy due to limited range of exceptions to 
the requirement to avoid loss of values and extent.



Issues practitioners have raised
Native animal habitat (e.g. for wetland birds) and threatened plant habitat  may not be 
“wetland” due to improved pasture exclusion – despite being ecologically significant (s 
6(c))

Ahuriri – Bittern habitatModified wetland vegetation – Mackenzie (DOC photo credit)



Issues practitioners have raised
• Uncertainty of terms and 

inconsistent guidance.

• Will wetland loss be fixed with 
additional regulation or is 
compliance and enforcement 
the real issue? National 
Wetland Trust study (2020):
• 79 cleared wetlands – none had 

a consent, none investigated

• Where consents granted, fewer 
than 50% followed up to ensure 
conditions met



Judicial consideration
Spatial application

Bay of Islands Maritime Park Incorporated v Northland RC [2021] NZEnvC 006 (appealed)

• The NES Regulations apply to the coastal marine area (CMA) only to the extent that they cover the 
area of CMA upstream of the ‘river mouth’ as defined in the Resource Management Act 1991. In 
particular, they do not apply to the general CMA, open oceans, estuaries, bays and other areas not 
falling within the definition of ‘river or connected area’.

Wakapuaka saltmarsh (Photo credit Wakapuaka Rivercare Group)



Judicial consideration
Policy 6 interpretation of “no further loss of extent”

Decision on the Matawii Water Storage Proposal:
[340] The applicant submitted that it was important to consider that the policy is about extent of 
inland wetlands, not the loss of extent of an individual inland wetland. We agree with that 
interpretation. Hence, if the overall extent of inland wetland is not reduced, then the policy is met 
provided that their values are protected, and their restoration promoted. The applicant submitted 
that its proposal for new and restored wetlands just described, would ensure this. We agree.

Waka Kotahi v Manawatu-Whanganui Regional Council [2020] NZEnvC 192 (appealed)

• A proposal that would result in loss of c. 5 ha of wetland habitats and compensate for that loss by 
improving wetland habitat quality within “compensation wetlands” was considered to be consistent 
with policy 6.

Definition of natural inland wetland

Director-General of Conservation v Taranaki Regional Council [2021] NZEnvC 27 (appealed):

• Definition imprecise; “raises more questions than it answers”.



Judicial consideration
Director-General of Conservation v Taranaki Regional Council [2021] NZEnvC 27 (contd)

• Exotic grass species deliberately sown in the past, thus species composition and growth 
has been modified, grazing means that the pasture is being “maintained”. Does that mean 
it qualifies as improved pasture or would other management techniques have to have 
been applied?

• Are “exotic pasture species” only those species most commonly sown specifically for 
grazing (grasses), which the “improved pasture” definition implies, or do they include 
common exotic herbaceous and rush species that also occur in pasture?

• The reference material [wetland delineation protocol], which is said to assist “in case of 
uncertainty or dispute about the existence or extent of a natural inland wetland”, does not 
on closer examination assist in more than determining whether or not an area is 
a wetland, and does not go to the Courts questions about “natural inland wetland” or 
“improved pasture”.



Final thoughts from me

• Ongoing loss of wetlands means clear rules are essential – these are a 
good start

• But much uncertainty - further litigation is inevitable – recent Guidance 
only muddies the waters further

• Questionable whether the NES rules will achieve their intended 
outcomes, and whether allowances for some activities over others is 
equitable/justified.

• Improvements to monitoring and enforcement are essential 


