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Introduction 

 
1 This Submission is made by Te Kahui Ture Taiao/the Association for Resource Management 

Practitioners (RMLA). 
 

2 The RMLA is concerned to promote within New Zealand: 
 

a An understanding of Resource Management Law and its interpretation in a multi-disciplinary 
framework 

b Excellence in resource management policy and practice 
c Resource management processes which are legally sound, effective and efficient and which 

produce high quality environmental outcomes 
 
3 The RMLA has a mixed membership.  Members include lawyers, planners, judges, environmental 

consultants, environmental engineers, local authority officers and councillors, central 
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government policy analysts, industry representatives and others.  Currently the Association has 
some 1,000 plus members.  Within such an organisation there are inevitably a divergent range 
of interests in views of members.   

 
4 While the membership has been consulted in preparing this submission, it is not possible for the 

RMLA to form a single universally accepted view on the proposed regulations. It should also be 
noted that a number of members may be providing their own individual feedback and those 
may represent quite different approaches to the views expressed here. 

 
5 RMLA’s main objective in making submissions on Government proposals is to ensure that a 

coherent and workable body of resource management and environmental law and practice is 
developed in New Zealand.  As a result it is not the RMLA’s practice to make submissions in 
opposition.  Instead, submissions should focus on what (if any) changes should be made to the 
proposal to ensure that it will: 

 
a. Be consistent with the general framework of existing laws and policies and legally 

sound; 
b. Be practicable, effective and efficient; 
c. Assist in promoting best practice; 
d. Produce high quality environmental outcomes. 

 
 

SUBMISSION 
 
General 
   

6 The RMLA generally supports the intent of the Bill in improving regulatory aspects to ensure the 
supply of safe drinking water to consumers.  This submission primarily focuses on the interface 
between the Water Services Bill and the RMA.   

 
7 Under the RMA, regional councils have primary responsibility for managing the quality and 

quantity of the water in NZ’s freshwater bodies.  This submission raises concern that provisions 
in the Water Services Bill could undermine the outcome of freshwater planning processes that 
regional councils are required to undertake under the National Policy Statement for Freshwater 
Management 2020 (NPSFM 2020).   

 
  Proposed amendment to the Resource Management Act 1991: insertion of a s104G 

 
8 The Bill proposes to insert a new section 104G to the RMA as follows: 
 

104G Consideration of activities affecting drinking water supply source water 
When considering an application for a resource consent, the consent authority must 
have regard to— 
(a) the actual or potential effect of the proposed activity on the source of a 

drinking water supply that is registered under section 54 of the Water Services 
Act 2020; and 

(b) any risks that the proposed activity may pose to the source of a drinking water 
supply that are identified in a source water risk management plan prepared in 
accordance with the requirements of the Water Services Act 2020. 
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9 To stand alongside this provision the Government proposes a revised version of the Resource 
Management (National Environmental Standards for Sources of Human Drinking Water) 
Regulations 2007 (“NES”). It would have been possible to include this new matter in proposed 
s104G of the RMA, in the new NES.  Section 104 of the RMA states that consent authorities must 
have regard to “any relevant provisions of … a National Environmental Standard”. 

 
10 The RMLA has some concern about proliferation of detailed matters to which consent 

authorities are to ‘have regard’ within the primary legislation.  Although a precedent for this 
drafting approach is included in section 104E which covers applications dealing with greenhouse 
gas emissions, that was necessary because that provision excludes some matters for 
consideration by consent authorities.1    

 
11 While the RMLA appreciates that the intent may be to elevate this matter to the primary 

legislation2, it adds a cautionary note on consistency of drafting style.   The RMA covers a very 
wide range of matters due to the wide definition of “environment”.3    Parliament should take a 
consistent approach on whether detailed matters on particular topics are included in the 
corresponding NES or in the primary legislation - noting also that the Government has signalled 
its intention to provide for a National Planning Framework so officials will be considering this 
matter in that context. 

 
12 Section 107 of the RMA uses the language “A consent authority shall not grant …”.  The drafters 

of the Bill have not seen fit to include drinking water safety as a new matter in section 107.  The 
reason may be that section 107 only deals with discharge permits, whereas section 104G would 
have wider scope.  Section 107 already includes the rendering of freshwater unsuitable for 
consumption by farm animals.4  Section 107 could be expanded to include the granting of 
discharge permits that are likely to contaminate sources of drinking water used by humans (or 
words to similar effect).  This could supplement (not replace) a new section 104G.  Otherwise 
there appears to be a higher standard of protection for water for consumption for farm animals 
than for human drinking water, for discharge permits.  The RMLA does not have any particular 
view on whether this stronger level of protection is necessary, but mentions it as a matter to 

 
1 Noting section 104E is to be repealed on 31 December 2021 or on a later date to be appointed by Order in 
Council. 
2 The Havelock North Water Inquiry Report (Stage 2) at [617] stated: “The Inquiry considers it essential that the 
protection of drinking water sources be expressly recognised in the primary resource management legislation.  
As the RMA regime already affords such protection, it would simply be a matter of clarification to make that 
protection express.”  This dealt with recommendations to alter RMA ss 6 and 30. 
3 The definition of “environment” in the RMA includes— 
(a)  Ecosystems and their constituent parts, including people and communities; and 
(b)  All natural and physical resources; and 
(c)  Amenity values; and 
(d)  The social, economic, aesthetic, and cultural conditions which affect the matters stated in paragraphs (a)  
to  (c) of this definition or which are affected by those matters: 
4 Section 107 provides a qualified ‘bar’ against granting a discharge permit that falls within the following:  
“after reasonable mixing, the contaminant or water discharged (either by itself or in combination with the 
same, similar, or other contaminants or water), is likely to give rise to all or any of the following effects in the 
receiving waters:  
…  
The rendering of fresh water unsuitable for consumption by farm animals  
…”. 
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consider due to consistency with protections given to consumption of freshwater by farm 
animals.5 

 
Clause 14 Te Mana o Te Wai 

 
13 Clause 14 reads: 

14 Effect and interpretation of Te Mana o te Wai 
  (1)  In this Act, Te Mana o te Wai has the meaning set out in the National Policy Statement 

for Freshwater Management. 
  (2)  When exercising or performing a function, power, or duty under this Act, a person must 

give effect to Te Mana o te Wai, to the extent that Te Mana o te Wai applies to the 
function, power, or duty. 

 
14 The RMLA supports defining Te Mana o te Wai by reference to the NPSFM 2020.  This promotes 

a single ‘reference point’ for the definition of Te Mana o te Wai. It is considered appropriate to 
include the definition of Te Mana o te Wai in the NPSFM because the freshwater matters 
covered by the NPSFM are far wider than drinking water - providing for drinking water touches 
on only one aspect of Te Mana o te Wai. 

 
15 A Māori Advisory Group has been set up with a role in to develop and maintain a framework 

“that provides advice and guidance for Taumata Arowai on how to interpret and give effect to 
Te Mana o te Wai”.6   While the RMLA supports the intent here, the RMLA notes that consent 
authorities making decisions under the RMA, including the Environment Court, are already 
interpreting the meaning of Te Mana o te Wai in individual cases.   Clause 3.2(2) of the NPSFM 
2020 already provides some guidance on how regional councils are to give effect to Te Mana o 
Te Wai in their regions. Clause 3.2(1) NPSFM 2020 states: 

 
 “Every regional council must engage with communities and tangata whenua to determine 

how Te Mana o te Wai applies to water bodies and freshwater ecosystems in the region.”  
 
16 Under 3.4(1)(a) of the NPSFM 2020, tangata whenua are to be involved in “identifying the local 

approach to giving effect to Te Mana o te Wai” (emphasis). 
 
17 Any guidance on Te Mana o te Wai developed by the Māori Advisory Group could have wider 

ramifications than just drinking water - regional councils and the Environment Court may look 
to this guidance, particularly if it is stated generally.   The RMLA’s concern is that it is unclear 
how the Māori Advisory Group guidance will interact with regional council functions under the 
RMA, for giving effect to Te Mana o Te Wai in their regions, and how that guidance will reflect 
adequate input from tangata whenua at the local level. 

 
  Subpart 5: Source Water 
 
18 The purpose of Subpart 5 as expressed in clause 41 is supported.  This purpose statement will 

assist understanding of the relationship between the Water Services Bill and the RMA: 
 

 
5We note that this was one of the options canvassed by RMA legal counsel assisting the Havelock North Inquiry 
along with a possible amendment to s105 RMA: Refer Appendix 6 to the Havelock North Inquiry Report Stage 2 
page 273:“Expressly incorporate consideration of drinking water sources in s 104 of the RMA,  and/or in either 
ss 105 or 107 as a matter to which specific regard must be had (s 105), or which must not result in certain 
adverse outcomes (s 107).” 
6 Section 17 of the Taumata Arowai - the Water Services Regulator Act 2020. 
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41 Purpose of subpart 
The purpose of this subpart is to provide a framework to ensure that, together with measures 
set out in the Resource Management Act 1991, regulations made under that Act, and the 
National Policy Statement for Freshwater Management,— 
(a) the risks and hazards to source water are identified, assessed, managed, and monitored by 

drinking water suppliers and local authorities; and 
(b) information on source water, and measures to manage risks and hazards to source water, 

are published on a regular basis by regional councils. 
 
19 The Bill proposes that local authorities will have duties to “contribute to” the development and 

implementation of source water risk management plans. This will include providing information 
on land use activities, water quality monitoring and known risks or hazards (clause 42(4)).  The 
RMLA considers that this sharing of information is important, and it was one of the areas for 
necessary improvement identified in the Havelock North Inquiry.  

 
  Clause 42(2)(d) – interface between NPSFM and Source Water Risk Management Plans 
 
20 Under clause 42(2)(d), when preparing SWRMPs, a Drinking Water Supplier need only “have 

regard to” the values identified by local authorities under the NPSFM that relate to a freshwater 
body that the supplier uses as a source of a drinking water supply. 

 
21 The NPSFM 2020 sets up a comprehensive process for identifying the values for waterbodies as 

follows: 
a “Compulsory Values” are to apply to every Freshwater Management Unit (FMU).7   
b For “Other Values”8, regional councils must consider whether these apply to an FMU, or part 

of an FMU - drinking water supply is listed under “Other Values” - drinking water supply will 
not be a value for every waterbody in NZ. 

c Engagement with communities and tangata whenua to identify “long-term visions” and 
“environmental outcomes”.    

d “Environmental outcomes” for a waterbody must link to the values that have been identified 
that waterbody.   

 
22 Regional councils are required to give effect to the NPSFM 2020 as soon as reasonably 

practicable or at least by 31 December 2024.  The new freshwater planning process will involve 
appointment of a Freshwater Hearings Panel, generally comprising 5 members with 

 
7 Appendix 1A to the NPSFM 2020 “Compulsory Values”:  

• Ecosystem Health,  

• Threatened Species,  

• Mahinga Kai  

• Human Health (the extent to which an FMU or part of an FMU supports people being able to “connect 
with the water through a range of activities such as swimming, waka, boating, fishing, mahinga kai, 
and water skiing, in a range of different flows or levels”.) 

8 Appendix 1B to the NPSFM 2020 “Other Values that Must be Considered”: 

• Natural Form and Character;  
Drinking Water Supply;  
Wai Tapu;  
Transport and Tauranga Waka;  
Fishing;  
Hydro-electric power generation;  
Animal Drinking Water;  
Irrigation, cultivation, and production of food and beverages;  
Commercial and Industrial use. 
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recommendatory powers to the relevant regional council.  Members of the public will have 
rights to make submissions and there are limited rights of appeal to the courts.   

 
23 It would be unfortunate if, after this comprehensive process, a Drinking Water Supplier were 

able to prepare a SWRMP that was inconsistent with the values identified for a waterbody in 
the region’s freshwater plan.  This cannot be the intent.  But the phrase “have regard to” has 
traditionally been interpreted as follows: 9 

 
 “…to give the matter genuine attention and thought, but it remains open to the decision-

maker to conclude that the matter is not of sufficient significance to outweigh other contrary 
considerations”.   

 
24 More recent caselaw suggests that the phrase “have regard to” may require a more onerous 

consideration where it applies to only one factor rather than where it applies to a wide range of 
factors.10  Even so, the RMLA is concerned that Drinking Water Supplier may consider and then 
disregard NPSFM values in their Source Water Risk Management Plans.  We suggest a higher 
level of obligation (such as “take into account” or “not inconsistent with”). 

 
25 Further, there is no explicit obligation for drinking water suppliers to engage with tangata 

whenua when preparing SWRMP’s.  Although there is a general duty to give effect to Te Mana 
o Te Wai, the RMLA is concerned that without a consultation obligation SWRMP’s may fail to 
protect tangata whenua values - particularly if the NPSFM values identified by local authorities 
are not required to be fed through into SWRMP’s (only ‘had regard to’.  

 
 
 
 
 
 
 
 
 
 
 
26 This issue could be pre-empted by more directive requirements for the freshwater planning 

processes to ensure regional council freshwater plans are consistent with the intent of the 
Water Services legislation in the first place.  That is, to what extent should regional freshwater 
planning make provision for drinking water. (We note that the Government’s work streams 
include ‘allocation’, and that the Randerson Report identified that successive governments have 
had a policy goal to address problems with the ‘first in, first served’ rule for water allocation.  
We anticipate this work stream will include consideration of adequate allocations for drinking 
water supply.) 

 
9 Sanford Ltd v New Zealand Recreational Fishing Council [2008] NZCA 160 at [95] adopting the interpretation 
from an earlier Court of Appeal decision, New Zealand Fishing Association v Ministry of Agriculture and 
Fisheries [1988] 1 NZLR 544 (CA), at 551 per Cooke P. 
10 Sportzone Motorcycles Ltd (in liq) v Commerce Commission [2016] 1 NZLR 1024 (Supreme Court) at [91]:  
“…it is therefore obvious that an obligation to have regard to one particular factor is quite different from an 
obligation to have regard to a number of different factors which may even be mutually exclusive.  … The 
formulation set out in the Sanford decision is more applicable to a situation where there are a number of 
different factors to which regard may be had, and these may have broadly varying significance in the context of 
the decision being made.” 

Example of the problem 

A Source Water Risk Management Plan could identify alternative sources of 

drinking water in a region for times where the primary source becomes 

unavailable.  The region’s freshwater plan may have identified that 

alternative water source as having a high mahinga kai value.   
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Part 2, Subpart 9: Emergency Powers and Part 3 Enforcement 

 
27 Under clause 64, actions taken under emergency powers may be exempted from the 

requirements of Part 3 of RMA.  This includes the special powers that Taumata Arowai has when 
a drinking water emergency is declared.  Consultation is required with the local authority “to 
the extent that is practicable in the circumstances”.    

 
28 Further, under clause 104, Compliance Officers can exercise powers that would otherwise 

contravene Part 3 of the RMA (ss 9, 12, 13, 14 or 15) provided that, before exercising the power, 
the compliance officer: 
a “consults” the relevant local authority; and 
b obtains the consent of Taumata Arowai to the exercise of the power. 
 

29 The RMLA acknowledges that both of these provisions have safeguards such as time limits (i.e. 
the contravention of the RMA would be temporary).  But we question why an entirely different 
regime is considered necessary and why the drafters did not see fit to include the provisions 
within the RMA emergency provisions.   Secondly, clause 64 of the Bill contains a requirement 
to lodge a resource consent application retrospectively (i.e. after the breach has taken place).11 
Presumably this requirement is intended to operate alongside s330 of the RMA, but this is not 
clear.   

 
 Wastewater and Stormwater networks 
   
30 The Cabinet Paper for the Bill says provisions in this Part will address both the lack of 

transparency and oversight of the performance of wastewater and stormwater operators, and 
limited central stewardship of this infrastructure within the devolved system under the RMA.   
This Part is not intended to come into force until 2 years following Royal Assent.  Under clause 
140 Taumata Arowai would be required to consult on, develop, publish and maintain 
“environmental performance measures” for wastewater and stormwater networks.  Taumata 
Arowai has powers to co-opt technical advice.12 

 
31 The RMLA understands that, in conjunction with these measures, the Ministry for the 

Environment has initiated work on a National Environmental Standard for wastewater 
discharges and overflows. 

 
32 The RMLA is keen to understand how “environmental performance measures” under the Water 

Services Bill for stormwater and wastewater will integrate with a new NES for wastewater.  On 
the face of it there appears to be a significant overlap between these two instruments.   

 
33 Further consultation on any national performance measures will be very important given that, 

in our experience, RMA decisions on standards for these types of discharges are made only after 
hearing a range of submissions on values, often conflicting, at the local level.   

 
11 Clause 64(4) states: 
“… if …a consent authority refuses to issue a resource consent in respect of the action which is the subject of the 
exemption, the exemption, if not expiring earlier, expires at the close of 5 working days after the date of the 
decision of the consent authority unless— 
(a) regulations extending the exemption are made under section 65; or 
(b) any appeal is lodged against the decision of the consent authority, in which case the exemption 
expires on the determination of the appeal or at the time specified by the court that determines the appeal.” 
12 Section 17 of the Taumata Arowai-the Water Services Regulator Act 2020. 
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34 Thank you for the opportunity to make this submission.  If there is any further opportunity to 

do so, the RMLA wishes to be heard in support of this submission. 
 

 

 
________________________________________________________________________ 
Signature of Mary Hill on behalf of Te Kahui Ture Taiao, the Association of Resource Management 
Practitioners 
 
 
Date:  2 March 2021 
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