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It has been three years since climate change was termed the 
“nuclear-free moment of our generation”, yet our pace of 
action remains sluggish. Duncan Ballinger reviews three recent 
court decisions initiated by citizens seeking environmental 
justice and draws together the themes that emerge.

In September 2019, Environment Minister David Parker said:

Our rivers, lakes and wetlands are under serious 
threat after years of neglect. We can’t continue to 
go on like we are. If we don’t fix things now they 
only get worse and will be more expensive to fix.  

Our Action Plan for Healthy Waterways aims is stop the 
degradation of our rivers and lakes, achieve a noticeable 
improvement in five years and restore our waterways within 
a generation.

But, as Daniel Minhinnick and Tom Atkins identify, the fix 
(being the National Environment Standard – Freshwater 
(NES-F)) has the potential to create significant and likely 
unintended challenges – particularly in and around “natural 
wetlands” (as currently defined). 

There are also limits to the national direction provided in 
the new National Policy Statement – Urban Development, 
as Thomas Gibbons and Charlotte Muggeridge explain.

Among the current reform package is the Crown Pastoral 
Reform Bill 2020, open for submission with (as yet) no 
closing date. Shelley Chadwick and Robert Huse explain 
how the “tenure review” system works at present and the 
implications of the Bill’s proposal for it to end. They also 
outline the new permitted, discretionary and prohibited 
activities intended to be introduced by the Bill for all Crown 
pastoral land. Interestingly, the prohibited activities in 
relation to wetlands do not mirror those in the NES-F.

A succinct review of Whata J’s recent decision on whether 
Ngāti Whātua Ōrākei hold “primary mana whenua” is 
provided by Setareh Stienstra.  And while not a recent 
decision, the implications of Davidson are considered afresh 
by Aidan Cameron – focusing on the overall judgment still 
required when considering consent applications under s 104 
and notices of requirement under s 171 (provided the pt 2 
bottom lines are not at threat).

I hope you enjoy this latest edition of the Journal, and our 
last for 2020.

EDITORIAL
Bronwyn Carruthers, Barrister, Shortland Chambers
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Climate Change 
and the Courts 

Climate change is the pressing issue of our times. We must 
act urgently to reduce our greenhouse gas emissions in 
order to minimise significant and irreversible disruption 
to the planet’s climate system. Equally, we must prepare 
for and adapt to rising sea levels and more frequent and 
extreme weather events, as some climate change is already 
locked into the system. 

But the necessary response to climate change by central 
and local governments, as well as major greenhouse gas 
emitters, has so far been too slow. The sluggish pace of 
action has led many concerned citizens to turn to the courts 
to seek environmental justice. This article reviews three 
recent court decisions on climate change issues and draws 
together some themes that emerge from these cases. 

SMITH V FONTERRA CO-OPERATIVE GROUP LTD 
[2020] NZHC 419, [2020] 2 NZLR 394

Mr Smith has filed a claim against Fonterra and six other 
defendants who are involved in industries that emit 
greenhouse gases or supply products that release 
greenhouse gases. He alleges that the emitters are acting 
negligently or committing the tort of public nuisance in 
relation to their fossil fuel activities, and that those activities 
are causing damage to sites of cultural significance near 
Mahinepua in which he has a cultural and tikanga interest. 
Mr Smith also seeks relief on the basis of a novel tort arising 
from an inchoate duty owed by fossil fuel emitters to cease 
contributing to the damage to the climate system. 

The Court’s decision addresses the defendants’ application 
to strike out the claims. The defendants’ application was 
successful in part: The Court struck out the claims in 

negligence and public nuisance. Justice Wylie considered 
that orthodox tort law principles created a number of 
hurdles to these causes of action, including that: 

• Mr Smith could not demonstrate that the damage he would 
suffer was particular and direct, which is a requirement of 
the tort of public nuisance. The Court considered that the 
damage Mr Smith would suffer was no different in scale 
to that suffered by the public generally.

• It was not reasonably foreseeable that the emissions of 
any of the individual defendants would cause damage 
to Mr Smith. The Court reasoned that if the defendants 
stopped emitting greenhouse gases, then the same 
damage would nonetheless eventuate. The emissions 
attributable to the defendants were miniscule in the 
context of global greenhouse gas emissions. 

• To impose a duty of care would result in indeterminate 
liability, because each defendant could potentially be 
liable to anyone for damage associated with climate  

Author:
Duncan Ballinger, Barrister,  
Stout Street Chambers

Continued
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change. There would potentially be an open-ended 
class of defendants liable to an equally broad class of 
plaintiffs. 

• Policy factors weighed against a duty of care. The duty 
could be inconsistent with Parliament’s regulation of 
emissions through the New Zealand Emissions Trading 
Scheme and New Zealand’s net zero target for 2050 in 
the Climate Change Response Act 2002. 

However, the Court refused to strike out Mr Smith’s novel 
tort based on an inchoate duty. Justice Wylie recognised 
that the common law allows for the injection of new ideas 
and the creation of new responses in relation to social 
issues. His Honour was reluctant to conclude that the 
development of a new tort in relation to climate change 
was untenable. He said there were issues for evidence at 
trial that would assist the Court in deciding whether and 
how the common law might evolve. 

The complex issues raised by Smith v Fonterra will be 
considered further next year, when the Court of Appeal is 
scheduled to hear an appeal by Mr Smith and cross-appeals 
by Fonterra and the other defendants. 

HAURAKI COROMANDEL CLIMATE ACTION V 
THAMES-COROMANDEL DISTRICT COUNCIL 
[2020] NZHC 444 

The background to this decision was the Local Government 
Leaders’ Climate Change Declaration 2017, which had 
been promulgated by Local Government New Zealand 
for mayors and chairs of city, and district and regional 
councils to sign. The Declaration indicated that councils 
acknowledged the importance of addressing climate 
change, and that they would be committed to developing 
and implementing ambitious plans to reduce greenhouse 
gas emissions and support resilience within communities. 
The commitments by councils would include promotion of 
walking, cycling, public transport and low carbon transport 
options, improvements in resource efficiency and health of 
homes, business and infrastructure, and support for the use 
of renewable energy and uptake of electric vehicles. 

The Declaration generated some angst in Thames-
Coromandel District Council when it was presented for 
signature. The mayor was concerned about signing a 
document that she considered would be binding with 
unknown financial consequences. The Council agreed  

with the mayor’s suggestion that the Council would merely 
resolve to acknowledge the Declaration and continue with 
its current action programme on climate change. 

Hauraki Coromandel Climate Action Inc has applied for 
judicial review of the Council’s decision not to sign the 
Declaration. Its arguments will be that the Council failed to 
take account of the scientific consensus on the predicted 
impacts of climate change and acted unreasonably. 
However, the Council applied to strike out the claim, or 
alternatively for the applicant to pay security for costs. The 
Court’s decision deals with those applications. 

In support of its strike out application, the Council argued that 
its decision not to sign the Declaration was not amenable to 
judicial review because the Declaration was an aspirational 
and non-binding document with no legal significance. 

The Court rejected that argument. It said that the 
interpretation of the Declaration, and its legal consequences, 
were matters that could not be determined on a strike out 
application. It acknowledged that it was at least arguable that 
the Declaration was a legally binding document or at least 
that some legal consequences will be generated if it is signed. 

The Court also considered that the applicant had arguable 
grounds for judicial review. Justice Gault indicated that the 
Council’s decision could be unlawful if it had failed to take 
account of or properly appreciate the scientific consensus 
on the predicted impacts of climate change, as has been 
detailed in the Intergovernmental Panel on Climate 
Change’s reports. 

The Council argued in the alternative that the applicant 
should be required to pay security for costs before its claim 
was heard, because the applicant would not be able to  
meet an adverse costs award if its claim was unsuccessful. 
The Court rejected this and decided that security should 
not be required. The case raised a matter of genuine public 
interest, and therefore the applicant may not be subject to 
the usual rule that costs follow the event. The Court was 
also concerned that requiring security would likely prevent 
the claim from being heard. 

R (PLAN B EARTH) V SECRETARY OF STATE FOR 
TRANSPORT [2020] EWCA CIV 214

Finally, the Court of Appeal of England and Wales has also 
considered climate change issues in the context of a judicial 
review of decisions to progress planning and consenting 
for a third runway at Heathrow Airport. 
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The background was that the Secretary of State for 
Transport had created an Airports National Policy 
Statement for new runway capacity and infrastructure. 
This planning document set out a preference to construct 
a third runway at Heathrow Airport to increase aviation 
capacity and provided the policy framework in which an 
application for consent for the runway was to be assessed. 

Several claimants sought judicial review of the lawfulness of 
the policy statement. Plan B Earth argued that the Secretary 
of State had erred in failing to consider the United Kingdom’s 
commitments under the Paris Agreement.

The United Kingdom planning legislation requires the 
Secretary to take into account “government policy” in 
making policy statements. In making his decision, the 
Secretary had decided to disregard the Paris Agreement 
on the basis it was an international treaty and not part 
of “government policy”. The Secretary accordingly only 
considered the United Kingdom’s domestic climate change 
legislation and targets. 

The Court said that approach was legally incorrect. The Paris 
Agreement was clearly part of government policy because 
it was a treaty that the Government had committed the 
United Kingdom to. The Secretary was required to take it 
into account and had not done so. The Court also said that 
the Paris Agreement was obviously material to the runway 
policy statement, and so it was irrational for it to have 
been disregarded. 

The Secretary of State has been directed to review the 
policy statement. It may be the case that, after taking into 
account the Paris Agreement, the Secretary reaches a 
different outcome. At the time the Airports National Policy 
Statement was issued the United Kingdom’s domestic 
climate change targets were consistent with a goal of 
limiting global temperature increases to 2°C. But the Paris 
Agreement is more ambitious: it enshrines a commitment to 
restricting the increase in global temperatures to well below 
2°C and for parties to pursue efforts to limit the increase to 
1.5 °C. A 1.5 °C outcome is very different to a 2°C outcome, 
and if that is taken into account, it may result in a different 
approach to the Airports National Policy Statement. 

THE BIG PICTURE 

Courts will always provide a forum for adjudicating 
on the legal aspects of the major issues of the day and 
will carefully consider issues raised by citizens who are 

concerned about climate change. It is encouraging that 
there has been a degree of success to date by litigants 
who seek to encourage a more ambitious climate response 
through court action. In my view, there are three significant 
themes that emerge from the recent court decisions on 
climate change legal issues. 

First, the courts are the appropriate body to decide 
whether and how formal commitments and declarations 
have a legally binding character. These commitments, 
usually by local and central government bodies, may come 
in many different forms. In Plan B Earth, the Court found 
that the Paris Agreement, a significant international treaty, 
was a mandatory relevant consideration for the purposes 
of the United Kingdom’s domestic planning law. At the 
other end of the spectrum, the Court suggested in Hauraki 
Coromandel that a Declaration signed by a local authority 
could constitute a binding commitment. In the last few 
years, a number of local authorities in New Zealand, as 
well as central and provincial governments abroad, have 
made declarations of climate emergency. These solemn 
declarations on a pressing community issue are likely to 
also be construed by the courts as having some legally 
binding character and significance. 

Secondly, the courts are astute to recognise their role in 
ensuring access to justice (including environmental justice). 
In Hauraki Coromandel, the Court noted that the claim 
raised a matter of public interest and thought that it should 
not be stifled by a requirement for security for costs. 
This goes some way towards addressing a dilemma that 
community ‘watchdog’ groups may sometimes face, where  
they are able to obtain pro-bono legal representation to 
initiate a meritorious public interest claim but are put off 
from doing so by the risk of an adverse costs award. 

Thirdly, an effective response to climate change will 
require initiative and creativity by everybody, including 
the courts. Smith v Fonterra demonstrates that courts 
will have opportunities to develop the common law, and 
that orthodox and settled principles may be adjusted in 
response to the pressing social issues. Litigants who are 
concerned about inadequate action on climate change 
should not be afraid to take the initiative of challenging 
established principles in order to seek environmental 
justice and an effective response to climate change. 
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Fresh Problems for 
Freshwater – Practical Issues 
with Freshwater NPS and NES 

INTRODUCTION 

The need to more effectively manage, protect and enhance 
New Zealand’s freshwater resources has been at the 
forefront of political debate and regulatory decision-making 
in recent years. A key issue in the 2017 election, policy 
change to address freshwater quality was a central tenet 
of the Labour Government’s plan to reform our resource 
management system during its first parliamentary term. 

Three years on, we now have National Environmental 
Standards for Freshwater (NES-F) and a new National Policy 
Statement on Freshwater Management (NPS-FM). These 
two documents form part of the Government’s “Action for 
Healthy Waterways” package, which aims to stop further 
degradation of New Zealand’s rivers, lakes and wetlands, 
and to bring them to a healthy state within a generation. 
The NES-F is intended to provide an immediate, short-term 
response to prevent any further degradation or loss of 
streams and wetlands. The NPS-FM provides a longer-term 
framework for improving freshwater quality.

While ostensibly less restrictive than the earlier drafts 
circulated for public feedback, some aspects of the NPS-FM 
and NES-F have the potential to create significant, and 
likely unintended, challenges for development that requires 
works in and around freshwater bodies. Those challenges 

could also mean that positive ecological outcomes arising 
from such development may not be realised. This article 
highlights some of the practical issues that have arisen 
under the NPS-FM and NES-F.

WORKS WITHIN NATURAL WETLANDS 

Under the NES-F, resource consent is required for any 
works in and around wetlands, stream reclamations and 
other stream works that may affect fish passage. For the 
majority of developments, consent will be required as a 

Authors:
Daniel Minhinnick, 
Partner and  
Tom Atkins, Solicitor, 
Russell McVeagh
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discretionary or non-complying activity. Perhaps most 
significantly, unless they are provided with another activity 
status under the NES-F, any works within a natural wetland 
that will result, or are likely to result, in the drainage of that 
wetland, are now prohibited. The NPS-FM similarly directs 
that there is to be “no further loss of extent of natural 
inland wetlands” (Policy 6 of the NPS-FM at [2.2]).

The goals of the NES-F and NPS-FM are laudable, and these 
two documents have the potential to go far in protecting 
and enhancing New Zealand’s freshwater bodies by 
setting new national bottom-lines and prescribing specific 
environmental outcomes. However, as has been recently 
highlighted by several of New Zealand’s major quarry 
operators, the prohibition on works within natural wetlands 
could have far-reaching implications. 

POTENTIAL IMPLICATIONS OF NEW 
FRESHWATER RULES

The NPS-FM provides a list of defined terms to be used 
across both documents. These definitions are critically 
important, as they determine which areas are subject to 
the stricter controls imposed under the NES-F. The term 
“natural wetland” is defined as follows (at [3.21]):

natural wetland means a wetland (as defined in 
the Act) that is not: 

(a) a wetland constructed by artificial means 
(unless it was constructed to offset impacts 
on, or restore, an existing or former natural 
wetland); or 

(b) a geothermal wetland; or 

(c) any area of improved pasture that, at the 
commencement date, is dominated by (that 
is more than 50% of) exotic pasture species 
and is subject to temporary rain derived water 
pooling

The key issue lies in the third exemption, which the Ministry 
for the Environment added to the NPS-FM late in the 
process in an attempt to clarify what is, or is not, a natural 
wetland. However, with this late addition, it is now unclear 
what areas of land this exemption actually covers. Is this 
exemption intended to capture areas of land that are at 
least half covered by exotic pasture species themselves, or 
areas of land that sit within a broader area where at least 
half of the species are exotic? As drafted, the scope of 

this definition is uncertain, and there is risk that the NES-F 
restrictions will now apply to land that it was not envisaged 
to protect or vice versa.

The risk with such an ambiguous definition has already 
been realised, with Auckland Council recently rejecting a 
resource consent application by Winstone Aggregates to 
expand its operations at Flat Top Quarry in Kaukapakapa, 
north of Auckland, on the basis that the relevant land fell 
within the NPS-FM’s definition of natural wetland. This was 
despite the relevant land being used as a paddock for 
cattle grazing.Quarrying operations produce aggregate, 
which is critical to the provision of infrastructure – Auckland 
alone uses approximately 12 million tonnes of aggregate 
annually. Without an adequate supply, construction of new 
infrastructure is likely to be delayed, and some may even 
become non-starters, due to increased costs and extended 
timeframes. 

More broadly, the wetlands provisions within the NES-F 
are causing significant issues for developments across the 
country, with many projects scuttled or put back to the 
drawing board as parties look at alternative options. Some 
might say that this is the price to be paid to protect our 
precious ecological resources, as a bright-line exclusion 
would prevent any further loss of streams or wetlands 
“slipping through” as part of the consenting process for a 
comprehensive development. However, the reality is that 
not every proposal is “bad” from an ecological perspective. 
Many proposals that offer significant environmental or 
ecological benefits (and are often an improvement on 
the status quo) cannot and will not proceed under the 
new rules. 

There are inherent challenges in having prescriptive rules 
and bottom-lines applying at the national level, as opposed 
to objectives or policies. This is particularly the case for rules 
prohibiting activities within specified areas. In Thacker v 
Christchurch City Council (EnvC Christchurch C26/2009, 
6 May 2009), the Environment Court commented that 
the imposition of prohibited activity status on any activity 
“is the most draconian form of control available under 
the RMA” (at [42]). In the Court’s view, prohibited activity 
status is not something that should be imposed lightly and 
should only be used where it is the most appropriate of the  

Continued
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options available (at [45], citing Coromandel Watchdog of 
Hauraki Inc v Chief Executive of the Ministry of Economic 
Development [2007] NZCA 473, [2008] 1 NZLR 562). 

In other words, prohibited activity status is only to be used 
where a less restrictive activity status is not appropriate. 
This is a difficult determination to make in the context of 
a district or regional plan, due to the variability of possible 
activities and ways in which effects may be able to be 
appropriately managed in particular circumstances. On a 
national scale, this becomes even more difficult. Unless the 
relevant rule is clearly defined in its intended scope and 
application, and a blanket prohibition can be justified in 
every circumstance, across the entire country, prohibited 
activity status seems difficult to justify. 

Blanket prohibited activity status in a national-level 
document can result in activities that are well suited 
for a particular location, and may in fact generate 
positive environmental outcomes, being precluded 
from development. The NPS-FM’s ambiguous definition 
of natural wetland has the potential to result in the 
preservation of areas of land that do not actually possess 
the ecological values that the NES-F was implemented to 
protect, at the expense of comprehensive developments 
being established on such land. As Forest and Bird have 
commented, “potentially we’re going to capture some 
wetlands under this definition that we don’t want to 
capture, which becomes unworkable for land owners” 
(see Phil Pennington “New freshwater protection rules 
being heckled from all sides” (8 October 2020) Radio 
New Zealand <www.rnz.co.nz>). If potential opportunities 
for comprehensive developments are precluded under 
the NES-F, applications for such activities can no longer 
be assessed on their merits through a consenting process 
and the potentially significant environment benefits and 
improved ecological outcomes provided by these activities, 
through mitigation, restoration or offsetting measures, will 
not be realised. 

In addition, where seeking resource consent in accordance 
with a district or regional planning framework, applicants 
have the option of also applying for a private plan 
change (coupled with their consent application) to 
remove prohibited activity status where it is considered 
inappropriate. This option is not available where the 
relevant prohibited activity rule is provided for through 
national direction. An NES can only be changed on the 
initiative of the relevant minister.

BALANCING ENVIRONMENTAL OUTCOMES

The problems that have been identified in the context of 
the NPS-FM and NES-F reflect a broader issue with the 
recent policy reform in the resource management space – a 
lack of integration or “joined-up thinking”. Over the last 
18 months, in addition to the NPS-FM and NES-F, the NPS 
for Urban Development 2020 has been promulgated and 
the first tranche of National Planning Standards have been 
released. The Government is also currently developing NPS 
on Highly Productive Land and Indigenous Biodiversity, 
as well as NES for Sources of Human Drinking Water and 
Wastewater Discharges and Overflows. 

All of these documents set out prescribed environmental 
outcomes that are to be achieved through district and 
regional plans. However, not all of these outcomes are 
aligned with one another. For example, the restrictions 
anticipated through the proposed NPS for Highly Productive 
Land could preclude urbanisation of the very land the NPS 
for Urban Development seeks to be urbanised.

Of course, this could all change under the new legislation 
and national direction that has been proposed by the RMA 
Review Panel. Improving integration across the resource 
management system was one of the Review Panel’s stated 
goals in providing its recommendations for reform. However, 
there are aspects of the Panel’s recommendations that 
suggest the risk of outcomes conflicting with one another 
is unlikely to be resolved. The Review Panel proposes to 
have a range of environmental outcomes enshrined in the 
new legislation that would replace the RMA. However, 
as highlighted by the Parliamentary Commissioner for 
the Environment, the Rt Hon Simon Upton, in his recent 
delivery of the RMLA 2020 Salmon lecture, prescribing 
these outcomes in legislation will not make them any more 
compatible or deliverable. 

As drafted by the Review Panel, the outcomes are 
wide-ranging and un-prioritised, and deal with complex 
topics on which there will be significant technical, 
ideological and political debate. Conflict would seem 
to be inevitable. In the event of such conflict, winners 
will need to be chosen. However, the wetland example 
demonstrates the perils of making those calls through rules 
set at the national level.
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CONCLUSION 

We agree that prescribed environmental bottom-lines, 
supported by clear and comprehensive national direction 
setting out how they are to be implemented and achieved, 
can be an effective way to achieve improved environmental 
outcomes. There is no reason why reasonable bottom 
lines cannot be achieved while at the same time 
ensuring that critical infrastructure and development can 
continue, and the potential ecological benefits from such 
development realised. 

However, as demonstrated by the issues with the NES-F and 
NPS-FM, where outcomes are provided for through blanket 
restrictions (or in the case of the NES-F, prohibitions) on 
certain activities, this can have unintended, and potentially 
perverse, consequences. In some cases, activities that 
could actually produce a net environmental gain may be 

precluded from development, which would seem to be 
contrary to the improved ecological outcomes sought to 
be achieved by the NES-F and NPS-FM.

The issues that have arisen in the context of the NES-F and 
NPS-FM demonstrate the need for careful and considered 
drafting when it comes to prescribing environmental 
outcomes through national direction or legislation. 
Outcomes that are cast too widely, or bottom-lines that are 
too stringent, can have significant implications, from both 
a development and an ecological perspective. With a clear 
emphasis on the setting of environmental outcomes and 
a greater use of national direction in the Review Panel’s 
report, there is risk that these problems will continue 
through to a reformed resource management system. 
Improving environmental quality is certainly a laudable 
goal, but the devil will be in the detail.
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Urban Development, the NPS 
on Urban Development and 
Urban Growth 

INTRODUCTION

The problem of growth is multi-faceted. It has been nearly 
50 years since the Club of Rome identified the environmental 
challenge of “The Limits to Growth” (Donella H Meadows 
and others The Limits to Growth (Universe Books, New 
York, 1972)), but the challenge is not simply about 
population growth, resource use or environmental impact. 
Away from Rome and closer to home, growth remains a 
significant – and perhaps critical – economic goal but it has 
particular difficulties within the frameworks of the Resource 
Management Act 1991 (RMA) and Local Government Act 
2002 (LGA). Put simply, growth creates infrastructural needs: 
in a modern society, we expect sanitation, stormwater, 
roading systems and housing to all be available and 
effective. We expect transport networks to operate well, 
and many of us expect readily available public transport 
or readily available carparking – or both. These elements 
– roads, water and suitable land for housing – all depend 
heavily on local government. But councils themselves have 
their own challenges of the limits to growth, which are not 
just environmental or infrastructural, but also political: a 
local authority cannot stop people moving into its district, 
for example, but has limited avenues to manage the spend 
such internal migration may require. Rates, user charges, 
borrowing and development contributions are all available, 
but all have their political (and in some cases, legal) 
constraints and in their own ways contribute to a local, and 
ultimately national, problem of the limits to growth.

The National Policy Statement on Urban Development 
2020 (NPS-UD) is firmly charged with addressing these 
limits. It by no means resolves them, but it does look to 
manage and shape how growth is recognised and given 
effect. This article considers some selected aspects of the 
NPS-UD, which took effect on 20 August 2020, replacing the 
National Policy Statement on Urban Development Capacity 
2016 (2016 NPS). The NPS-UD can be seen as making a 
fundamental contribution to how local authorities are to make 
decisions relating to well-functioning urban environments. As  

Authors:
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will be shown below, the NPS-UD aims to achieve a mindset 
change and a greater emphasis on managing growth. It 
does these things admirably but also with limits.

OBJECTIVES

The eight objectives of the NPS-UD are to apply immediately. 
In summary, these are:

(1) well-functioning urban environments that consider the 
social, economic, cultural wellbeing, and health and 
safety of people and communities;

(2) planning decisions to improve housing affordability 
through competition;

(3) regional and district planning frameworks that enable 
living, and business and community services in urban 
areas in appropriate proximity to each other;

(4) urban environments with amenity values that are 
adaptive to change;

(5) planning decisions on urban environments that take 
into account the principles of Te Tiriti o Waitangi; 

(6) decisions by local authorities on urban development 
that integrate with infrastructure planning and funding, 
and are strategic and responsive. 

(7) local authorities having up-to-date information on 
urban environments; and 

(8) having regard to climate change. 

Hon Simon Upton, Minister for the Environment when the 
RMA was introduced, has recently cautioned against further 
reform, noting that policy making based on desired outcomes 
can be fraught with difficulty. To put this in a blunter way 
than Mr Upton, we all want happy and vibrant communities 
where people can be prosperous, well-housed, healthy 
and live their best lives. But we cannot legislate utopia and 
nor does everyone agree on what this utopia looks like. 
Incremental change is much easier. In terms of approach, 
the NPS-UD is something of an irony. It is intended to help 
local authorities provide for urban development through 
requiring them to have less restrictive plan provisions (that 
is, the NPS-UD makes less restriction mandatory); it also 
aims to clear out some restrictions and processes but has 
the effect of placing more obligations and process on local 
authorities. This centralised irony should not be forgotten, 
highlighting that local government remains subservient to 
central government.

TIERS, ASSESSMENT AND PROCESS

The NPS-UD provides for urban areas to be categorised 
in tiers based on population size and growth rates. Tier 1 
includes New Zealand’s main cities: Auckland, Hamilton, 
Tauranga, Wellington and Christchurch. Though television 
weather reports may suggest otherwise, Dunedin is not 
included. Tier 2 contains a larger group that includes 
many mid-size cities, such as Rotorua, New Plymouth and 
Queenstown. Different policies and timeframes relate to 
different tiers: most of the policies relate to Tier 1 and 2, 
but Tier 3 local authorities are encouraged to do things 
that Tiers 1 and 2 are obliged to do. That said, quite how a 
Tier 3 would give effect to Tiers 1 and 2 obligations is not 
entirely clear, as among other things funding is likely to be 
an issue when growth projections are not the same. 

Every local authority in Tiers 1 and 2 must prepare a 
Housing and Business Development Capacity Assessment 
(HBA); this is arguably the first substantial action required 
by the NPS-UD and should then be updated every three 
years (to match up with the timing for long-term plans). The 
purpose of this HBA assessment is to provide information 
on the demand and supply of housing and business 
land. The required information for an HBA is outlined 
in cls 3.20 to 3.30(3) of the NPS-UD. These information 
requirements are extensive and will be expensive to 
produce, but in theory, should assist council planners 
in identifying areas of growth and (where necessary) in 
relaxing consent requirements. 

The HBA is, in respect of housing, to be available no 
later than 31 July 2021. This reflects concerns that 
housing supply is an area of immediate need, though 
the NPS-UD remains a less blunt tool than the Housing 
Accords and Special Housing Areas Act 2013. Once the 
HBA is available, housing bottom lines are required to 
be inserted into regional and district plans without the 
sch 1 process (in accordance with s 55 of the RMA). The 
regional policy statement is to record the housing bottom 
lines; the district plan is also to insert a provision relating 
to the housing bottom lines that are referred to in the 
relevant regional policy statement (cl 3.6). Any changes to 
RMA planning documents required to give effect to the 
bottom lines must use the sch 1 process. Put another way, 
the housing bottom lines are added without following 
the sch 1 process, but the mechanisms to achieve them 
must follow sch 1. It is plausible to feel that even if the 
bottom lines are uncontentious – and they may not 
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be – the mechanisms to achieve them may be contested 
and implementation more difficult than the NPS-UD 
contemplates.

ENABLING DEVELOPMENT

The NPS-UD calls on local authorities to be sufficient 
on housing demand by ensuring that development is 
plan-enabled, infrastructure-ready, feasible and meets the 
appropriate competitive margin (cl 3.2(2)). These can be 
broken down further:

• Plan-enabled: The land has to be already appropriately 
zoned in an operative district plan or proposed district 
plan for a short- to medium-term land availability. If it is 
in relation to long-term development, land needs to be 
identified in a Future Development Strategy (FDS), the 
purpose of which is to show long term planning towards 
a well-functioning urban environment, failing inclusion 
in the FDS, in any other plan or strategy. 

• Infrastructure-ready: There is enough infrastructure 
in the short-term or (in the medium-term), funding 
is available for development in the long-term plan 
and (in the long-term), the necessary development 
infrastructure has been identified in the infrastructure 
strategy required under the long-term plan.

• Feasible: To work out the development capacity in a 
local authority’s region, the local authority may use any 
method, as long as that method is justified and there 
are inputs and assumptions that are used to arrive at the 
estimates. Examples are given in the NPS-UD, but there 
seems a risk that some local authorities may assess they 
have higher/lower development capacity compared to 
other areas nearby – a particular problem in those areas 
such as the Waikato, which is home to a plethora of local 
authorities. If a local authority may obtain greater levels 
of central government funding based on development 
capacity, there is a risk that this will lead to unfair outcomes 
between districts and regions, particularly if different 
methodologies and different data sources are used.

• Competitive margin (cl 3.27): This is calculated through 
an analysis of the housing demand assessment, which 
is an estimate of the demand for additional housing 
over the short, medium and long term, and working out 
the different locations and the dwelling types needed. 
Local authorities have a discretion to identify locations 
as they wish, and the only essential difference between 

housing types that must be recorded is whether they 
are a standalone or attached. This analysis must be 
compared to the development capacity in the HBA. The 
competitiveness margin for short and medium term is 20 
per cent and for long term is 15 per cent. 

OUT-OF-SEQUENCE PLAN CHANGES

In locations that are not identified by the local authority, 
the likely option will be a plan change in accordance with 
cl 3.8 of the NPS-UD. Clause 3.8 provides a breath of 
fresh air, though not quite a set of bellows on the flame, 
as it specifically allows for plan changes that will enable 
urban development. The area subject to the plan change 
will need to be a well-functioning urban environment 
and connected to transport corridors. In addition, further 
criteria will be set in the relevant regional policy statement, 
as the plan change will need to meet the threshold of 
being ‘significant’. Here, we are likely to see an interesting 
interaction between regional and territorial authorities: the 
regional policy statement and the district council(s) within 
it will need to decide how to work out what areas in the 
district are viable (or perhaps preferred) for future growth, 
and given the different drivers that sometimes exist, 
reaching agreement between different organs of local 
government may at times be difficult. 

CAR PARKS 

In addition, every district plan in the country must remove 
any clause that mandates having a minimum number of 
car parks. The only car parks to have any rules relating 
to them are accessible car parks. These changes can be 
done without the RMA sch 1 process. Car parking often 
has its controversial side: for some, fewer car parks provide 
a pathway to an easier consent or assist in reducing car 
dependency and increasing the viability of public transport 
options. For others, reducing car parking requirements 
increases the inaccessibility of urban areas, as public 
transport options are often limited, and reflects a form of 
social engineering against car parks. Anecdotally, weekend  
brunch choices are often based on car parking availability, 
and a policy change like this can affect local authorities, 
developers, planners, the public, and the retail and 
hospitality industries in different ways. Consenting is likely 
to be quicker, but other aspects of urban convenience may 
be lost in pursuit of a greater good. Amenity, like growth, 
can be multi-faceted.
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CONCLUSION

The NPS-UD places emphasis on both quality and growth; 
the emphasis it places is arguably on adaptation and change 
more than growth, but the theme of growth comes through 
clearly. The kind of growth the RMA envisages and allows for 
has its limits: these are not just environmental, but are also 
based on social, cultural and ultimately process-based limits. 
The NPS-UD does two key things. First, it seeks to achieve 
(or, with an eye to the 2016 NPS, at least expand upon) a 
mindset change: local authorities need to be enabling and 
concerned with how growth is managed and achieved as 
well as restricted. It drives against process-based limits in 
places while retaining them in others. Second, it continues 
a theme in the 2016 NPS of placing emphasis on feasibility.

‘Feasibility’ remains an interesting concept: the NPS-UD 
strives to define it, but emphasises feasibility for 
development. What the NPS-UD apparently fails to do is 

identify the feasibility of its mechanisms for local authorities. 
Like growth, and amenity, local government is multi-faceted, 
and councils have roles and responsibilities which stretch 
far beyond district plans, regional policy statements, the 
NPS-UD and even the RMA. While the NPS-UD removes 
some process requirements for the development sector, it 
also places additional responsibilities and process-based 
requirements on local authorities. Further, the NPS-UD 
does so in a way that does not recognise that re-zoning 
and delivery of infrastructure must be capably and 
properly funded. In this sense, the NPS-UD recognises the 
importance of growth but fails to recognise the political 
and structural limits of local authorities. For this reason, it 
must be regarded as effecting only limited change.

“Rethinking Resources:  
RMLA Rotorua 2021!”
Our 2021 conference aims to celebrate 
the continued and evolving relevance of 
Resource Management Law in the sustainable 
management of natural and physical resources.  

We collectively operate within a culturally, 
physically, ecologically and socially dynamic 
setting that requires agile thought in order to 
meet the varied present and foreseeable needs 
of the environment and our communities.  
Rotorua demonstrates rethinking of resources 
in a very tangible way. 

The district has developed a brand that 
embraces its longstanding reliance on 
cultural and geothermal resources together 
with the development of significant tourism, 
agriculture, energy and forestry initiatives that 
have all flourished under the umbrella of the 
RMA. This conference will canvass the many 
and varied ways in which rethinking resources 
can result in revitalisation of a community for 
local, regional and national benefit.

Tūngia te ururoa kia tupu whakaritorito te 
tutū o te harakeke.
In order to change we must be prepared to 
do things differently.

www.rmla.org.nz
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Crown Pastoral Reform 
Bill – New Legislation 
Affecting New Zealand’s High 
Country Pastoral Land

In 2018 and 2019, the Government undertook a review of 
the management of Crown-owned high country pastoral 
land and signalled its intention to end tenure review. As 
a result, the Crown Pastoral Land Reform Bill (the Bill) was 
introduced to Parliament on 16 July 2020, with its first 
reading on 22 July. 

Many people have a strong connection to these high 
country areas – some have lived and worked on high 
country stations for multiple generations; there are many 
rūnanga that whakapapa to these areas; and these areas 
are strongly valued by people for their recreational and/or 
intrinsic values.

The Bill is directed to concerns that some groups 
have raised about the administration of the Crown’s 
approximately 1.2 million hectares of high country pastoral 
land (being five per cent of New Zealand’s total land area). 
In administering this land, Land Information New Zealand 
works with leaseholders who live and farm on the land 
and agree and/or approve management methods in 
accordance with current legislation. 

The Bill provides for two key changes to the current 
management of Crown pastoral land:

• the end of tenure review; and

• a new system for obtaining approvals for certain 
activities on Crown pastoral land.

The Bill is now at the select committee stage of the 
parliamentary process. Submissions on the Bill are being 
accepted, but a closing date for submissions has yet to 
have been set. Because of the present electoral cycle, there 
is likely to be no further progress until select committees 
have been established. 

THE END OF TENURE REVIEW

Once enacted, the Bill will end tenure review. Tenure 
review is a voluntary process that has allowed a leasehold 
farmer of Crown pastoral land to return a portion of the 

Continued

Authors:
Robert Huse, Partner, and 
Shelley Chadwick, Associate, 
Anderson Lloyd
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land they have leased from the Crown back to full Crown 
ownership and for the remainder of the leasehold property 
to be ‘freeholded’ and transferred to full ownership of the 
farmer. 

In some areas of the South Island where land for 
development has been in high demand, the freeholding 
of some high country properties has led to more intensive 
farming practices or instances of increased residential 
development. 

The extent of land returned to the Crown has commonly 
been identified with reference to its significant conservation 
and/or recreational values, and following tenure review, is 
then administered by the Department of Conservation. 

Through tenure review, the Crown has also regained full 
ownership of some substantial tracts of high country land 
and provided new opportunities for public use and access 
to other iconic areas. Some New Zealanders might take the 
view that the fact this will no longer be possible will also 
be a loss.

While the Government and many leaseholder’s appetite for 
tenure review has reduced over recent years, the Bill will 
mean that it will no longer be an option for any party. Once 
the legislation is passed, all tenure review processes will 
cease from the date of commencement. This is the case 
even where a leasehold farmer has taken the first steps of a 
tenure review process, with the only exception being where 
the Commissioner for Crown Lands (the Commissioner) has 
put a ‘substantive proposal’ to the leaseholder. As at the 
date of this article, there are four high country stations for 
which a substantive proposal has been accepted and five 
for which a ‘preliminary proposal’ has been advertised. 
These latter properties for which a preliminary proposal has 
been advertised could yet take the necessary next steps 
towards acceptance of a substantive proposal within the 
timeframe that it will take for the Bill to pass. 

The Bill does not otherwise change a leasehold farmer’s 
tenure over Crown pastoral land, such as ongoing rights of 
renewal and the right to quiet enjoyment of the property.

NEW REGULATORY SYSTEM FOR ACTIVITIES ON 
CROWN PASTORAL LAND

Under the present form of the Crown Pastoral Land Act 
1998, it is necessary for a leasehold farmer to obtain the 
Commissioner’s consent in order to be able to undertake 
certain activities on Crown pastoral land. This covers 

such things as cropping, cultivation, top dressing and 
oversowing, forming tracks, burning and businesses 
providing recreational opportunities on the land. 

The Bill will replace the present approvals system with a 
new regulatory system that divides activities on Crown 
pastoral land into three categories:

• permitted,

• discretionary; and

• prohibited. 

Permitted activities include pest control on specified 
terms, fencing, usual domestic activities around residences 
and maintaining existing consented activities such as top 
dressing, cultivation and farm tracks. Permitted activities 
can occur ‘as of right’, without any approval from the 
Commissioner of Crown Lands.

Discretionary activities include new or additional irrigation, 
burning vegetation, clearing indigenous vegetation, 
cropping, cultivation, draining or ploughing, spraying, 
top dressing and oversowing, new paths, roads or tracks, 
soil disturbance for the construction of buildings and 
construction of water storage structure.

Prohibited activities are:

• cropping, cultivating, draining and ploughing indigenous 
wetlands (except where these might provide a stock 
water supply); and 

• digging a long drop or burying a dead animal within 
20 metres of any water body.

There are some practicalities which need to be worked 
through; for example, some aspects of fencing are a 
permitted activity, while fencing is also referenced as a 
discretionary activity that would require consent from the 
Commissioner. Drain clearing is another activity which may, 
in some instances, be a discretionary activity or a permitted 
activity in others. 

It is essential that farmers and managers with experience 
working on these high country properties make submissions 
to the select committee to help the Government to 
understand the practicalities of regulating these farming 
activities. The select committee and Government officials 
drafting the final version of the legislation need to 
ensure that common everyday farming activities are not 
accidentally caught as a discretionary or prohibited activity. 
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The best way to do this is to ensure that they have all 
the information they need to understand good farming 
practice and are therefore able to word the legislation and 
any regulations appropriately. It is in everyone’s interest to 
ensure that the new regime is pragmatic, understandable 
and workable.

Discretionary activity process

For all discretionary activities, a new process will be followed 
for obtaining consents from the Commissioner. As part of 
this new process, all applications and decisions will need 
to refer to and address three newly defined ‘outcomes’ for 
Crown pastoral land. These outcomes are:

(1) maintaining or enhancing inherent values across 
the Crown pastoral estate for present and future 
generations, while providing for ongoing pastoral 
farming. Inherent values are further defined as being 
any value that arises from an ecological, landscape, 
cultural, heritage or scientific characteristic of the land 
or environment; 

(2) supporting the Crown and its relationships with Māori 
under Te Tiriti o Waitangi; and

(3) enabling the Crown to get a fair return on its ownership 
interest in pastoral land. It is not immediately clear what 
this third outcome might focus on. More details about 
this outcome should become available in regulations 
developed under the Bill.

The Bill also includes a new requirement for the Commissioner 
to consult with the Director-General of Conservation and 
local iwi before making a decision on the application. 

Having received an application for a discretionary activity, 
the Commissioner will then need to make an assessment 
of an activity with reference to specific outcomes for 
pastoral land and then issue a written decision. Decisions 
will be publicly available for each application. Overall, this 
new process will shift to making consents for activities on 
Crown pastoral land more akin to obtaining a resource 
consent or building consent. There will continue to be no 
right of appeal against the Commissioner’s decision on 
these pastoral consents, whether to a specialist court or 
otherwise, thus the only method of challenge may be by 
judicial review. 

OTHER CHANGES

Other changes from the Bill include:

• additional provision for, and expectation of, monitoring 
of activities on Crown pastoral land by Land Information 
New Zealand; and 

• new monitoring and enforcement provisions, including 
further options for the Commissioner to issue infringement 
notices and fines where a leaseholder undertakes 
activities on pastoral land without the necessary consent, 
for example, burning vegetation, undertaking earthworks, 
undertaking recreation activities or felling timber.
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Continued

Can There Be “Primary Mana 
Whenua” in Respect of Resource 
Consent Participation under the 
Auckland Unitary Plan?
Ngāti Maru Trust v Ngāti Whātua Ōrākei  
Whaia Maia Ltd [2020] NZHC 2768

This decision of the High Court (Whata J) relates to 
an appeal on declaratory proceedings filed by Ngāti 
Maru Trust, Te Ākita o Waiohua Waka Taua Inc Soc and 
Te Patukirikiri Trust. The proceedings asked the Court 
to consider jurisdiction of the Environment Court in 
the determination of primary mana whenua status. The 
appellants represent tribes with customary interests across 
Tāmaki Makarau. 

The issue arose out of a resource consent obtained by 
Panuku Development Auckland (Panuku) in respect of 
Westhaven Marina and mooring infrastructure at Queens 
Wharf in the coastal marine area (the resource consents). 

The respondent, Ngāti Whātua Ōrākei, claimed to hold 
what the Court referred to as “primary mana whenua” 
(customary authority) over the land that is subject to the 
resource consents. Ngāti Whātua Ōrākei appealed the 
conditions of resource consent. The consent conditions 
under appeal require Panuku to invite all 19 iwi authorities to 
establish a forum and prepare a Kaitiaki Engagement Plan, 
with the assistance of the forum, to “assist Mana Whenua 
to express tikanga, fulfil their role as kaitiaki, and establish 
the engagement process before, during, and after the 
completion of construction activities”. Ngāti Whātua Ōrākei 
also applied for declarations that the Environment Court 

has jurisdiction to determine which iwi holds primary mana 
whenua, where relevant to the wording of the resource 
consent conditions, and that “mana whenua” in the Auckland 
Unitary Plan (the AUP) is neutral and non-determinative as to 
the issues of primacy of customary authority. 

It is important to note that all Mana Whenua tribes 
participating in the appeals before the High Court are 
parties to the Tāmaki Makaurau Collective Deed of 
Settlement between the Crown and Ngā Mana Whenua o 
Tāmaki Makaurau dated 5 December 2012.

The Environment Court was asked to answer the following 
question (the Agreed Question) (at [1]): 

Author:
Setareh Stienstra, Barrister, 
Public Law Chambers
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Does the Environment Court have jurisdiction to 
determine whether any tribe holds primary mana 
whenua over an area the subject of a resource 
consent application: 

(a) generally; or 

(b) where relevant to claimed cultural effects of 
the application and the wording of resource 
consent conditions. 

The Court answered “no” to part (a) of the Agreed 
Question. The Court declined to answer part (b) of the 
Agreed Question and instead “reframed” the question (the 
Reframed Question), namely (at [2]): 

When addressing the s6(e) RMA [Resource 
Management Act 1991] requirement to recognise 
and provide for the relationship of Māori and their 
culture and traditions with their ancestral lands, 
water, sites, waahi tapu and other taonga, does a 
consent authority including the Environment Court 
have jurisdiction to determine the relative strengths 
of the hapu/iwi relationships in an area affected by a 
proposal, where relevant to claimed cultural effects 
of the application and wording of the resource 
consent conditions. 

The Environment Court found that the RMA does not invite 
decision-makers to identify “primacy” of mana whenua. 
The Environment Court also found the Agreed Question 
was misdirected and that the Court’s inquiry should not 
be into primacy of mana whenua because it does not 
reflect the potential for there to be many layers of differing 
interests among many parties. The Environment Court 
found that the question had to be reframed and answered 
the reframed question as follows (at [25]): 

[T]he AUP is relatively silent on the mana whenua 
and related cultural matters referred by the 
appellant, in the sense as just held that they are 
non-determinative about overlapping or competing 
interests. We hold therefore that it is appropriate, 
indeed necessary, to resort to the provisions of Part 
2 that we have listed in this decision. That said, we 
reiterate that while it is possible to conclude that 
a decision-maker might be required to consider 
evidence about multiple interests of multiple 
parties in any given place, we do not see any clear 
directive or encouragement in the Act to identify 
“primacy” in the sense of a general pre-eminence 
or dominance as argued on behalf of Ngāti Whātua.

The decision provides a thorough review of the statutory 
context and the role of mana whenua. The decision usefully 
traverses the legislative and planning context in Auckland, 
particularly in relation to the AUP, before addressing the 
specific questions and providing reasons (see [67]–[69] 
and [73]).

The High Court held that the Environment Court was 
entitled to reframe the question as regard to part (b), but 
that it erred in not inviting submissions on the reframed 
question. This caused unfairness. 

Having heard submissions, the High Court determined 
that jurisdiction to declare and affirm tikanga-based 
rights rested with the High Court and the Maori Land 
Court, not the Environment Court. However, the decision 
notes that consent authorities (including the Environment 
Court) may make evidential findings about tikanga-based 
rights, powers and/or authority insofar as it is relevant to 
discharge obligations under the RMA to Māori.

The High Court refused to answer part (b) of the Agreed 
Question. The view expressed in relation to the “primacy” 
issues (see [103]) was that:

As the Waitangi Tribunal made clear in The Tāmaki 
Makaurau Settlement Process Report, the concept 
of primary mana whenua is highly controversial, 
and a preliminary question concerning jurisdiction 
based on it is ill-conceived, or as the Environment 
Court found, “misdirected”. What that concept 
means in tikanga Māori or in State law is not settled 
and so provides an uncertain reference point for a 
preliminary question about jurisdiction.

His Honour goes on to highlight the difficulty in applying 
concepts from the British legal model, such as “primacy” 
and “exclusivity” (see [107]–[111]), concluding that:

The transferability and applicability of Pākehā jural 
concepts such as “jurisdiction” and “primacy” to 
“mana whenua” still needs to be worked out at the 
finer grain, in light of the applicable tikanga Ngāti 
Whātua Ōrākei and to the extent that there are 
other iwi [that] are affected, the applicable tikanga 
of those iwi, before the recalibrated preliminary 
question can be meaningfully answered.

The obligation expressly set out in the RMA is “among 
other things, [to] recognise and provide for the relationship 
of Māori and their culture and traditions with their taonga” 
(at [108]). This requires that the decision-maker look at 



RESOURCE 
MANAGEMENT  
JOURNAL 23w

w
w

.r
m

la
.o

rg
.n

z

evidence and assess that evidence in accordance with 
tikanga Māori. There is no blanket way of determining who 
has “primary” mana whenua.

In light of these findings, the High Court concluded as 
follows (at [133], emphasis added):

… I am satisfied that when addressing the s 6(e) 
RMA requirement to recognise and provide for the 
relationship of Māori and their culture and traditions 
with their ancestral lands, water, sites, waahi tapu 
and other taonga, a consent authority, including 
the Environment Court, does have jurisdiction to 
determine the relative strengths of the hapū/iwi 
relationships in an area affected by a proposal, 
where relevant to claimed cultural effects of the 

application and wording of the resource consent 
conditions. But any assessment of this kind will 
be predicated on the asserted relationship being 
clearly grounded in and defined in accordance 
with tikanga Māori and mātauranga Māori and 
that any claim based on it is equally clearly directed 
to the discharge of the statutory obligations to Māori 
and to a precise resource management outcome.

No doubt applicants, councils and other decision-makers 
will have to think carefully about the decision-makers 
obligations under s 6(e) of the RMA and how to meaningfully 
consult to ensure the obligations are discharged in 
accordance with tikanga Māori and mātauranga Māori. 



RESOURCE 
MANAGEMENT  

JOURNAL24
w

w
w

.rm
la.org.nz

A Road to Nowhere? The Role 
of the Overall Broad Judgment 
Post-Davidson

The phrase “overall broad judgment” (or OBJ) has had 
much ink spilled over it in the last 20 years of resource 
management law in New Zealand. Once the widely 
accepted means of determining both resource consents 
and plan changes alike by reference to the competing 
considerations within s 5 of the RMA, the OBJ approach 
was hobbled by the Supreme Court’s decision in 
Environmental Defence Society Inc v New Zealand King 
Salmon Co Ltd ([2014] NZSC 38, [2014] 1 NZLR 593). The 
new normal, a phrase we have all become accustomed to 
this year, has replaced the OBJ approach for plan changes 
with the fundamental statutory requirements to give effect 
to higher-order planning documents, and a reversion to 
the “environmental bottom line” theory first espoused by 
the Resource Management Bill’s final sponsor, the Rt Hon 
Simon Upton in 1995. In his recent RMLA 2020 Salmon 
lecture, Mr Upton suggested that the “overall broad 
judgment” approach had finally been put to bed by recent 
case law – sentiments that were echoed by the Hon Tony 
Randerson QC in his most recent address to the RMLA Mini 
Conference, held in Wellington in October this year. 

However, a question still remains as to whether reversion 
to bottom-line (or environmental limit) theory has rendered 
the OBJ approach obsolete for all purposes. This article will 
review the genesis of the approach, the criticisms which led 
to its curtailing in King Salmon, and the Court of Appeal’s 
decision in R J Davidson Family Trust v Marlborough District 

Council ([2018] NZCA 316, [2018] 3 NZLR 283), before 
positing a view as to its continued relevance (or otherwise) 
for resource consents and designations.

ORIGINS OF THE OBJ APPROACH

The OBJ approach has its origins in a decision of the 
Planning Tribunal in New Zealand Rail Ltd v Marlborough 
District Council (1993) 2 NZRMA 449 (PT). Judge Skelton, 
hearing an application for the establishment of a new 
port facility in Shakespeare Bay within the Marlborough 
Sounds, was tasked with determining the weight to be 
given to various factors under s 104 when considering 
whether or not to grant consent under then s 105 of the 
RMA. The Tribunal held that, in the absence of the now-
familiar drafting mechanism making the factors in s 104 
“subject to” pt 2 of the RMA, no particular matter was to 
be given primacy. The Tribunal then went on to say (at 464, 
emphasis added):

Author:
Aidan Cameron, Employed 
Barrister, Bankside Chambers
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That is not to say, of course, that in any particular 
case the strength of any one or more of them 
may not, as a matter of judgment, outweigh other 
factors. All we are deciding here is that those 
matters do not, for the purposes of s 105 of the 
Act, have a headstart as it were when it comes to 
formulating the overall judgment required by 
subs 1(b) of that section.

The Tribunal’s decision was appealed to the High Court, 
including on the grounds of whether pt 2 of the RMA had 
primacy over the other criteria in s 104. Greig J found 
no error in the Tribunal’s approach, which in turn was 
consistent with an earlier decision of the Full Court of the 
High Court in Batchelor v Tauranga District Council (No 2) 
[1993] 2 NZLR 84 (HC). 

In considering a similar argument addressing  the weight 
which could be given to the protections in s 6(a) of the RMA, 
the Court noted that “there is a deliberate openness about 
the language [in Part 2], its meanings and its connotations 
which I think is intended to allow the application of policy 
in a general and broad way” (emphasis added). The 
Court concluded:

In the end I believe that the tenor of the appellant’s 
submissions was to restrict the application of this 
principle of national importance, to put the absolute 
preservation of the natural character of a particular 
environment at the forefront and, if necessary, at 
the expense of everything except where it was 
necessary or essential to depart from it. That is not 
the wording of the Act or its intention. I do not think 
that the Tribunal erred as a matter of law. In the end 
it correctly applied the principles of the Act and had 
regard to the various matters to which it is directed. 
It is the Tribunal which is entrusted to construe and 
to apply those principles, giving the weight that it 
thinks appropriate.

The test was further refined on appeal to the Environment 
Court in North Shore City Council v Auckland Regional 
Council [1997] NZRMA 59 (EnvC), which was a challenge 
to the boundaries of the metropolitan urban limit set by 
Auckland Regional Council under its proposed regional 
policy statement. The question of “central importance” 
identified by the Environment Court in that decision 
was (at 70):

[w]hether the policy defining the metropolitan 
urban limits in the Long Bay/Okura area in the 
proposed regional policy statement is necessary 
in achieving the purpose of the Act, being the 
sustainable management of natural and physical 
resources? 

The Court reviewed a series of earlier decisions 
building on New Zealand Rail above, before concluding 
(emphasis added):

Application of s 5 in the way described … involves 
consideration of both main elements of s 5. The 
method calls for consideration of the aspects in 
which a proposal would represent management of 
natural and physical resources in a way or at a rate 
which enables people and communities to provide 
for their social, economic and cultural wellbeing, 
health and safety. It also requires consideration of 
the respects in which it would or would not meet 
the goals described in paras (a), (b) and (c).

The method of applying s 5 then involves an 
overall broad judgment of whether a proposal 
would promote the sustainable management of 
natural and physical resources. That recognises 
that the Act has a single purpose … Such a judgment 
allows for comparison of conflicting considerations 
and the scale or degree of them, and their relative 
significance or proportion in the final outcome.

That approach would prevail in the determination of both 
resource consents under ss 104 and 105, and plan reviews 
or changes under sch 1 to the RMA, for another 17 years 
before the Supreme Court’s decision in King Salmon. 

WHAT DOES THE RMA LOOK LIKE NOW?

As can been seen from the above, the beginnings of the 
OBJ approach were founded in the broad discretion given 
to consent authorities under then s 105 of the RMA to 
determine consent applications. The legislative language 
at the time provided that, subject to additional criteria for 
non-complying activities and the matters in s 104 (including 
pt 2 of the RMA), “after considering an application for 
resource consent for any activity”, not being a controlled 
activity, a consent authority “may grant or refuse its 

Continued
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consent”. The reference to “may” is the foundation stone 
of the discretion available to consent authorities to which 
I will return.

The RMA has been the subject of countless amendments 
since, and ss 104 and 105 have been no exception. 
The formulation we are familiar with now, with the 
different threshold requirements for controlled, restricted 
discretionary, discretionary and non-complying activities 
divided into different sections (rather than combined under 
one, as was previously the case) first applied following 
amendments in 2003. However, the discretion previously 
embedded within s 105(1)(b) has been retained in ss 104B 
and 104C of the RMA, namely that after considering an 
application under s 104, the consent authority “may grant 
or refuse the application”. Importantly, under both ss 104 
and 171, consideration of factors is still “subject to [pt] 2”. 
So, the same or similar wording confronted by the Planning 
Tribunal, Environment Court and High Court in New 
Zealand Rail and North Shore City Council above continues 
to exist today.

SOME THINGS CHANGE, SOME THINGS STAY 
THE SAME

This brings us to the Supreme Court’s decision in King 
Salmon. Others have dissected the impact of the decision 
in greater detail (see for example, Derek Nolan (now 
QC) and James Gardner-Hopkins “EDS v New Zealand 
King Salmon – the implications” (2014) RMJ November 
1). However, for present purposes, the key implication of 
the decision was the majority’s rejection of the “overall 
judgment” approach in relation to the implementation of 
the New Zealand Coastal Policy Statement 2010 (NZCPS). 
Central to that finding was an interpretation that s 5, as far 
as plan changes were concerned (at [151]): 

… was not intended to be an operative provision, 
in the sense that it is not a section under which 
particular planning decisions are made; rather, it 
sets out the RMA’s overall objective.

The majority of the Court went on to say (also at [151], 
emphasis added):

Reflecting the open-textured nature of Part 2, 
Parliament has provided for a hierarchy of planning 
documents the purpose of which is to flesh out 
the principles in s 5 and the remainder of Part 2 
in a manner that is increasingly detailed both as 

to content and location. It is these documents 
that provide the basis for decision-making, 
even though Part  2 remains relevant. It does 
not follow from the statutory scheme that because 
Part 2 is open-textured, all or some of the planning 
documents that sit under it must be interpreted as 
being open-textured.

The Court was concerned that, too often, reference to 
Part 2 was used to balance ostensibly-competing policy 
considerations, bypassing clear and directive requirements 
in planning documents. The Court went on to find that the 
objectives and policies of the NZCPS, “while necessarily 
generally worded, are intended to give substance to the 
principles in [pt] 2 in relation to the coastal environment”, 
and failure to meet the environmental bottom lines in 
policies 13(1)(a) and 15(a) of the NZCPS resulted in aspects 
of the private plan change failing. However, as will become 
clear later in this article, these comments were made in the 
context of the express requirement in s 67(3) of the RMA 
to give effect to the NZCPS – a requirement that does not 
feature in ss 104–104C and 171.

FROM KING SALMON TO KING SHAGS

For a period of time, the impact of King Salmon on resource 
consents and designations was limited. The Environment 
Court in KPF Investments Ltd v Marlborough District Council 
[2014] NZEnvC 152, (2014) 18 ELRNZ 367, released shortly 
after the Supreme Court’s decision, held that (at [200], 
emphasis added): 

[I]n light of the words “subject to Part 2” in s 104(1) 
there are no absolute bottom lines when a resource 
consent is being considered under s 104 even if a 
[NPS] does have to be had regard to. Further, once 
Part 2 comes into play – as it does in most cases – the 
judgment does become quite broad because the 
decisions must achieve the purpose of the RMA. 

The Court concluded that the summary of the Tribunal 
in North Shore City Council above was still applicable, 
provided that the weight to be given to the relevant 
considerations (at [202]):

… must be carefully allocated by reference to 
both the strong directions in [ss] 6 to 8 and to 
any particularisation of those in the statutory 
instruments from national policy statements down 
to district plans. 



RESOURCE 
MANAGEMENT  
JOURNAL 27w

w
w

.r
m

la
.o

rg
.n

z

The High Court in the Basin Bridge decision (New Zealand 
Transport Agency v Architectural Centre Inc [2015] NZHC 
1991, [2015] NZRMA 375) endorsed the Board of Inquiry’s 
application of an OBJ where an evaluation under pt 2 (and 
in particular, s 5) was required. The Court emphasised the 
different statutory context, the Privy Council’s decision in 
McGuire v Hastings District Council [2002] 2 NZLR 577 
(PC), and the description by Randerson J of pt 2 as the 
“engine room of the RMA” in confirming that approach.

However, that return to the status quo was short-lived. In 
R J Davidson Family Trust v Marlborough District Council 
[2016] NZEnvC 81, the same division of the Court that 
heard the matter in KPF Investments cast doubt on its 
earlier findings, setting aside the OBJ approach in favour 
of a much more proscriptive test based on the three 
caveats identified in King Salmon – namely invalidity, 
incomplete coverage or uncertainty of meaning. Briefly, 
the test laid down by the Court required (first) assessment 
of a proposal against the objectives and policies of the 
relevant district plan, with recourse back through the 
hierarchy of planning documents (and, ultimately, to pt 
2) only where those same caveats existed in each higher-
order document. (This was despite all parties accepting 
in their submissions that KPF Investments was a correct 
statement of law). That formulation was challenged on 
appeal to the High Court, and, following leave, to the 
Court of Appeal. In the interim, numerous decisions of 
other divisions of the Environment Court cast doubt on 
the appropriateness of the formulation.

The impact of King Salmon on resource consents was the 
essence of the Court of Appeal’s judgment in Davidson. 
The argument was that the formulation ignored the very 
different statutory language in ss 104 and 171 of the RMA, 
which required regard to be had to planning provisions 
listed “subject to [pt] 2”, and not to give effect to them (as 
was the case with the NZCPS provisions in King Salmon); 
and that the Supreme Court had not purported to address 
the role of the OBJ approach under s 104 for resource 
consents; the Court agreed. 

It did so for three reasons. First, the Supreme Court had 
made no reference to s 104 nor to the words “subject to 
[pt] 2” in its judgment. The Court held that if the Supreme 
Court intended to reject that approach altogether, “it 
would be very surprising that it did not say so” (at [67]). 
Secondly, the Supreme Court’s criticisms of the uncertainty 
generated by the OBJ approach, and the possibility of 

different outcomes where it was applied, were a “long way 
from establishing that the Court intended to proscribe an 
[OBJ] approach in the case of resource consents generally” 
(at [68]). Finally, the Court held that the RMA’s general 
provisions dealing with resource consents “do not respond 
to the same or similar reasoning to that which led the 
Supreme Court to reject the [OBJ] approach” (at [70]). 

The Court then considered two scenarios under the 
NZCPS. 

The first was where a proposal was “demonstrably in 
breach of one of the provisions of the NZCPS”. The Court 
held that a consent authority would be justified, applying 
King Salmon, to take the view that separate recourse 
to pt 2 would not be required, as it would not provide 
further guidance not already provided by the NZCPS (at 
[71]). That was the case in Davidson on the facts before 
the Court – although contested in the Court below, the 
Environment Court’s findings of the risk to King Shag habitat 
from the proposed mussel farm meant that the proposal 
could not satisfy the directive “avoid” requirement in Policy 
15(1)(a) of the NZCPS, and therefore the appeal failed. 

The second, however, was where a hypothetical proposal 
was affected by different policies within the NZCPS such 
that it was unclear whether consent should be granted 
or refused. In that case, the Court held “the consent 
authority would be in a position where it had to exercise 
a judgment” (emphasis added). The Court’s reference to 
“judgment”, especially in the context of its immediately 
preceding discussion of the impact of King Salmon, must 
be taken to mean an OBJ under s 104. In that context, the 
Court could not see “any reason why the consent authority 
should not consider [pt 2]”. The Court held that the same 
logic would apply to other plans, especially those that had 
been competently prepared under the RMA, where in the 
face of a “coherent set of policies designed to achieve 
clear environmental outcomes”, reference to pt 2 as part of 
a broader judgment “would add nothing to the evaluative 
exercise” (at [74] and [75]). But, “absent such assurance, or 
when in doubt, it will be appropriate and necessary to do 
so” (emphasis added).

Continued
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THE CONTINUED RELEVANCE OF THE 
OBJ APPROACH AND A VIEW ON HOW 
TO APPROACH IT

We are fortunate that, particularly in the case of new 
plans like the Auckland Unitary Plan and the Christchurch 
Replacement District Plan, careful attention has been 
paid to the Supreme Court’s guidance in King Salmon 
in formulating clear and unambiguous policy directives. 
Those policy directives, when aimed at environmental 
bottom lines, may leave little room for argument, whether 
by reference to pt 2 or in the exercise of discretion under 
ss 104B and 104C. 

However, it is also clear that this will not always be the case. 
Numerous district, regional and regional coastal plans 
remain to be updated in accordance with the Supreme 
Court’s guidance in King Salmon. Even for those that 
have been, with further time and the general tendency 
of the market to push and test planning boundaries 
(both literally and figuratively), there will undoubtedly be 
situations where the consideration of s 104 matters does 
not result in a clear answer one way or the other. In those 
cases, the Court of Appeal’s guidance is clear: a judgment 
must be exercised. 

One criticism of the Court of Appeal’s dicta in Davidson 
regarding the power of coherent sets of policies directed 
at clear environmental outcomes to restrict the ability to 
look at pt 2 is that they ignored the scheme of the RMA, 
especially non-complying activities and, in particular, the 
relationship between the “effects” and “objectives and 
policies” gateways under s 104D(1). Section 104D(1)(a) 
allows for consideration of non-complying activities and 
the exercise of discretion under s 104B where effects 
of a proposal are minor, even where under s 104D(1)
(b), the application is contrary to (in the sense of being 
“repugnant to”) the objectives and policies of the relevant 
plan as a whole (Dye v Auckland Regional Council [2002] 
1 NZLR 337 (CA)). One might ask what the point of the 
“effects” gateway is, if a proposal is simply knocked back 
later under s 104B on the basis that it runs counter to 
the same policy framework. Overzealous subscription to 
the “coherent set of policies” theory might render non-
complying activities that fail the objectives and policies 
gateway de facto prohibited activities. However, even 
the most directive (for example “avoid”) policies aimed 
at environmental bottom lines yield to minor or transitory 
effects (see King Salmon at [144] and [145]). In those 

circumstances, conflict between a proposal and policies 
may be more apparent than real, and scope for judgment 
remains via either gateway.

So, assuming that the OBJ continues to exist, whether 
sourced from the ability to refer back to pt 2 or under the 
overriding discretion in ss 104B and 104C of the Act, how 
do we go about applying it in the post-King Salmon and 
Davidson era? Case law has provided some tips.

First, there is the reversion, even within an overall broad 
judgment approach, to certain inalienable truths (or 
bottom lines). Within s 5(2), the deliberate linking of the 
general enabling aspects of the definition of sustainable 
management “while” meeting the recognised bottom 
lines in (a), (b) and (c) means that they must be achieved “at 
the same time” (per the majority in King Salmon at [24(c)]). 
So, a proposal cannot be justified by reference to pt 2 on 
the basis of its significant positive effects if it will fail to 
safeguard the life-supporting capacity of a water body. 

Secondly, it is important to remember that many of the 
matters of national significance (excluding, for the moment, 
significant indigenous vegetation and significant habitats 
of indigenous fauna) within pt 2 are protected only from 
inappropriate subdivision, use and development. As the 
Supreme Court in King Salmon said and the Court of Appeal 
in Man O’ War Station Ltd v Auckland Council ([2017] NZCA 
24, [2017] NZRMA 121) confirmed, what is inappropriate 
“should be assessed by reference to what it is that is sought 
to be protected” (at [101]). That will necessarily involve a 
series of value judgments, so long as the underlying policy 
framework that has been implemented in accordance with 
pt 2 leaves scope for debate.

Thirdly, and finally, whether balancing between factors 
within pt 2 or between different factors in ss 104 or 171 
themselves, judgments must be made as to the weight to 
be applied to a particular factor. That is a consequence 
of the requirement to “have regard to” those factors (as 
to which, see New Zealand Fishing Industry Assoc Inc v 
Minister for Agriculture and Fisheries [1988] 1 NZLR 544 
(CA) per Cooke P). As indicated above, policies that are 
more directive (for example “avoid”), or more recently 
promulgated (for example post-King Salmon) may be given 
more attention than policies that are cast in more vague 
and woolly language. A classic example of this difference 
exists currently between the directive policies 13 and 15 
of the NZCPS and the more general policies that apply to 
aquaculture (policy 8) and ports (policy 9). 
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CONCLUSION

So, for all the talk of the death of the OBJ, scope remains 
for its use in resource consent applications. In my opinion, 
it is crucial that we keep some degree of flexibility in our 
system to respond more quickly to changing norms in 
society through resource consent applications. The OBJ 
is central to that premise. Otherwise, we are left at the 
mercy of the tortuous sch 1 process for any change that 
challenges those norms, no matter how beneficial they may 
be and no matter how inconsequential their environmental 
effects are. 

The recommendation by the Resource Management 
Review Panel to remove the words “subject to [pt] 2” from 
the equivalent of s 104 in any new legislation would be a 

retrograde step for the quality of resource management 
decision-making. Far from recognising the decisions in King 
Salmon and Davidson, as the Panel suggested it would, any 
such repeal would betray the careful, fine-grained analysis 
in those decisions that preserve some remaining scope for 
judgment. In our haste to achieve greater certainty within 
our resource management system, we must be careful not 
to straight-jacket ourselves to the detriment of both the 
natural and built environments we seek to serve.

Disclosure statement: The author was junior counsel for 
the appellant in Davidson before the Environment Court 
and on leave to appeal to the Court of Appeal.
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