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Welcome to the latest newsletter 
from the Central Otago Branch of the 
Resource Management Law 
Association. 

The purpose of the newsletter is to 
inform our local members of the 
latest resource management news 
from our part of the region, including 
Environment Court cases, plan 
changes and reviews, local issues that 
may be of interest, and upcoming 
events planned by the RMLA and 
associated organisations. 

If you or your group is planning on 
holding any newsworthy events or 
seminars, please get in touch so we 
can get the word out. 

Newsletter Contact: Alyson Hutton Hutton.alyson@gmail.com
Committee Contacts: Jayne MacDonald (Treasurer) jmacdonald@mactodd.co.nz

Katharine Hockly (Secretary) Katharine.hockly@qldc.govt.nz
Natalie Hampson (Chair) Natalie@me.co.nz

In this edition: 
• committee update
• CODC news update
• ORC news update
• recent case law
• new national direction
• upcoming events
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Committee Update

Cheers!

If you joined in on the Queenstown and Wanaka Dinner Out recently, we’re sure you will agree it 
was a good time had by all. Cheers for helping us support our local hospitality industry. There 
were just over 20 dining at White + Wong in Queenstown with some partying into the small 
hours!  Bistro Gentil impressed the group of 9 dining in Wanaka, and it was great to see some 
new faces and meet some partners. The committee have decided this event would be a good 
one to repeat next year. 

Covid-19 Impacts on National/Local Events

At the last minute, Covid-19 level 3 lock-down in Auckland meant that the proposed RMLA-EDS 
Political Forum on environmental issues got put on hold. As you’ll know, we were planning a 
chip-n-dip type group viewing of the livestream. No word yet on a postponement date, but we 
will let you know if we hear anything. The annual Salmon Lecture also got postponed. The event 
is now being livestreamed on the 12th October. Please join us at Todd and Walker Law at 5pm to 
watch that together. Further details at the end of the newsletter, else register here. 

Could you contribute an article?

We would love it if more members would like to share a brief write-up on a recent resource 
management related project, issue or case they have been working on for our next edition. Any 
prepared articles (or questions related to this request) can be emailed to natalie@me.co.nz . 
Let’s share our best practice, interesting projects, ideas, learnings and successes. Thanks again to 
the contributors for this edition.

The More the Merrier

It would be great to build our local membership / 
RMLA community. 

Do you have colleagues that that are not members of the 
RMLA?  Perhaps you have some new staff that have not yet 

joined?  Membership benefits include access to all news articles, 
press releases, knowledge hubs, media library, publications, 

webinars, member directory and discounted event tickets for 
national roadshows and conference. JOIN NOW. 

https://www.rmla.org.nz/events/rmla-queenstown-central-otago-watch-the-salmon-lecture-2020-in-a-group-rma-reform-coming-full-circle/?utm_source=1+-+All+RMLA+Members+from+Website&utm_campaign=8e4d05d057-EMAIL_CAMPAIGN_2017_11_01_COPY_01&utm_medium=email&utm_term=0_bf65f874ce-8e4d05d057-92946897
mailto:natalie@me.co.nz
https://www.rmla.org.nz/join/


Central Otago District Council

Consent Figures
During the 2019/20 year a total of 520 resource consent applications were received. This represents a 12% 
decrease from the previous year (2018/19).

Plan Changes
Plan Change work kept the Planning Team busy during the 2019/20 year and plan changes attracted much 
public interest, particularly Plan Change 13 (River Terrace), which sought to rezone 49.8ha of land to allow 
an 840-house development on the corner of State Highway 6 and Sandflat Road in Cromwell.  The decision 
released in December 2019 was not to accept the plan change request.  This was appealed but the appeal to 
the Environment Court was later withdrawn by River Terrace Developments Limited.

The second significant private plan change proposed for the Cromwell ward in just over a year, Plan Change 
14, was advertised for public submissions in August 2019.  NZ Cherry Corp wants to develop a rural lifestyle 
community with up to 160 lots in the subdivision on 142ha of land on Ripponvale Road, beside a 
multimillion-dollar cherry expansion.  A hearing was held in May 2020 for Plan Change 14 and the decision is 
still pending following the receipt of further information. 

Plan Change 15 – a private plan change to rezone 13ha at the southern end of Clyde for residential 
development was prepared for public notification in early July.

Cromwell Masterplan
Work progressed in the 19/20 year drafting background material for the rural and industrial plan changes 
based on the Spatial Plan adopted by the Cromwell Community Board in June 2019. The first of these will be 
ready for public notification later this year. Release of these was delayed by the impact of COVID-19, as key 
Council staff were pulled in to help with the local emergency response.

News…



Otago Regional Council
There seems to be a lot happening in the water regulations space at the moment! In particular the new rules and regulations 
at both regional and national levels, which affect activities that may compromise waterway health. 

National Rules and Policies Affecting Water

On 6 August, the government gazetted a range of new national rules and regulations aimed at protecting our waterways. This 
includes a new National Policy Statement on Freshwater Management (NPS-FM – see summary article later in the newsletter 
on this also), National Environmental Standards for Freshwater (NES-FW), stock exclusion regulations, and regulations in the 
measurement and reporting of water takes.

Significant policies that now have legal backing include:

• Councils must give effect to Te Mana o Te Wai by prioritising the health and wellbeing of our waterways
• Halting further loss of natural wetlands and streams
• Setting higher health standards at swimming spots
• Putting controls on high-risk farm practices such as winter grazing and feedlots
• Setting stricter controls on synthetic nitrogen fertiliser application and new bottom lines on other measures of waterway 

health
• Requiring degraded waterways to be cleaned up and new protections for streams
• Preserving and restoring the connectivity of New Zealand fish species’ habitats
• Making real-time measuring and reporting of data on water use mandatory

Some of the new rules will take effect from 3 September 2020, while some have a longer timeframe. 
You can find information for farmers, horticulturalists, and others directly affected by the regulations at the Ministry for the
Environment's website here (link to www.mfe.govt.nz/action-for-healthy-waterways )  

Proposed Otago Water Quality Plan Changes and Water Permits Plan Change

The Environmental Protection Authority (EPA) notified the proposed Otago Water Quality Plan changes (Plan Change 8 to the 
Water Plan - "Omnibus", and Plan Change 1 to the Waste Plan) and the proposed Water Permits Plan Change on 6 July 2020 
and submissions closed on 17 August. 

News…
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Otago Regional Council cont…
The EPA notified these proposed water and waste plan changes because the Minister “called-in” the plan changes to speed 
up the process on these proposed “quick-fix” rules, so that ORC staff can focus on the development of a new Regional Policy 
Statement and a new Land and Water Regional Plan.

Last week, we made a submission on part of our own proposed Water Quality plan changes (Plan Change 8 - the 'Omnibus') 
to request the withdrawal of some proposed provisions due to potential duplication with new national rules. We also 
requested some amendments to the proposed rules to provide more clarity for plan users. You can find out more and read 
our submission here (link to www.orc.govt.nz/news-and-events/news-and-media-releases/2020/august/orc-submission-on-
plan-changes

If you've made a submission on any of these plan changes to the EPA, don't forget to send a copy to us too, via 
policy@orc.govt.nz. If you're wondering what happens after you've lodged your submission, you can find out here. (link to  
www.orc.govt.nz/plans-policies-reports/consultations/after-a-submission )

Further information

We know there’s a lot of information to take in – there’s information about the new national and regional water rules on our 
website at www.orc.govt.nz/NewWaterRules including a timeline of what is happening when. You can also contact us on 
0800 474 082 or email customerservices@orc.govt.nz . 

News…
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Trilane Industries Ltd v Queenstown Lakes 

District Council [2020] NZHC 1647

Trilane Industries Limited (the Applicant) is the owner of the Whare Kea Lodge on the shores of Lake 
Wanaka, which adjoins a property owned by Nature Preservation Trustee Limited (NPTL). The Applicant 
successfully judicially reviewed a decision granting resource consent to NPTL on a non-notified basis by the 
Queenstown Lakes District Council (Council). The resource consent involved demolishing a building and 
erecting a larger two-level residential building on property adjacent to the Applicant’s Lodge including the 
undertaking of in excess of 30,000m3 of earthworks.

The central issue in the case was whether the Council erred in its assessment of its expert evidence by 
deciding the adverse effects of the development would be minor and therefore the application could be 
processed on a non-notified basis pursuant to s 95 of the Resource Management Act 1991. The expert 
landscape evidence which the Council adopted in making its notification decision held that adverse visual 
amenity effects would be “moderate” for a period of up to ten years. In deciding whether or not to notify a 
resource consent, if the effects of the same are “more than minor” the application must be publicly 
notified. 

The Court found “a conclusion that there would be moderate adverse effects imports a clear finding that 
the effects would not be more than minor or less than minor”. This led onto the question of whether, 
despite a temporary moderate adverse effect on landscape character and visual amenity, the Council was 
able to conclude that the effects, for notification purposes, were minor.

Case Law

Article contributed by Ben Gresson (Todd & Walker Law)



Trilane Industries Ltd v Queenstown Lakes District Council Cont…

The Court found the answer to be no, and by determining the adverse effects to be no more than minor 
the Council failed to have proper regard to the acknowledged temporary “moderate” (more than minor) 
adverse effects of the proposed development. This was equivalent to saying that more than minor 
temporary construction noise effects could be ignored, simply because, once built, the noise effects of the 
proposed development would be no more than minor. The Court found a consent authority “cannot ignore 
temporary effects in undertaking its notification assessment. It also cannot average out effects over time to 
say that a temporary moderate adverse effect which will, in due course, reduce to a low or extremely low 
effect is therefore a minor or less than minor effect.”

While it may be appropriate to have regard to the duration of effects for the purpose of making a decision 
whether to grant consent under s 104, the Court confirmed it is not appropriate to do so when making a 
notification decision under s 95, “which is intended to allow the public a right of audience if any adverse 
effects, whether temporary or permanent, will be more than minor.”

The Council’s decision not to notify the resource consent and their decision to grant resource consent to 
the Respondent were both declared invalid and set aside by the High Court.

Case Law…



New National Direction Relevant to 

Queenstown Lakes and Central Otago

National Policy Statement on Freshwater Management 2020

The National Policy Statement on Freshwater Management 2020 (NPS-FM) sets national policy direction 
that regional councils must adhere to when preparing Regional Policy Statements (RPS) and Regional Plans. 
The NPS-FM 2020 preplaces the previous NPS-FW 2014. 

Key changes incorporated into the NPS-FM 2020 include:
• A strengthened requirement to "give effect to" Te Mana o Te Wai, by working with tangata whenua and 

communities to set long-term visions in the RPS, and prioritising firstly the health and wellbeing of water 
bodies, secondly the essential needs of people, and thirdly other uses; 

• A requirement to improve degraded waterbodies, and maintain or improve all other waterbodies using 
the national objectives framework;

• An expanded national objectives framework, including:
• two new compulsory values (threatened species and mahinga kai), and regional plan objectives 

that describe environmental outcomes sought for all values and the five individual components of 
ecosystem health;

• new attributes aimed at providing for ecosystem health, with a requirement for councils to 
develop action plans and/or set limits on resource use to achieve these attributes; and

• more stringent national bottom lines for ammonia and nitrate toxicity, and a requirement to 
manage Dissolved Inorganic Nitrogen (DIN) or Dissolved Reactive Phosphorus (DRP) (but no 
bottom lines);

• Specific requirements to avoid loss or degradation of wetlands and rivers, including mapping existing 
wetlands and encouraging wetland restoration;

News

Article contributed by Roisin Giles (Anderson Lloyd)



New National Direction Cont…

• Direction to maintain or improve fish abundance, diversity and passage through setting an aquatic life 
objective for fish, identifying targeted outcomes and addressing in-stream barriers to fish passage;

• Annual monitoring and reporting requirements and a requirement to respond to any degradation 
identified. 

The NPS-FM 2020 came into force on 3 September 2020. Regional councils are required to notify a new or 
varied RPS and Regional Plan to give effect to the NPS-FM by December 2024. Final decisions must be 
made by 2026 (or 2027 where an extension is granted).

The Resource Management Amendment Act 2020 (Amendment Act) introduces a new planning process to 
assist regional councils in giving effect to the requirements of the NPS-FM by 2025. The Amendment Act 
establishes a Chief Freshwater Commissioner, and public hearings on submissions will be conducted by a 
Freshwater Hearings Panel, who will make recommendations to regional councils. 

The Panel can make recommendations beyond the scope of submissions. Appeal rights are limited in that a 
number of qualifications must be met before an appeal can be pursued, including that an appeal must be 
on the subject matter of the appellant's submission, and can only be made on a matter recommended by 
the Panel and subsequently rejected by the regional council in its decision. 

Regional Councils must use this new process, unless only part of the planning instrument relates to 
freshwater. In this case, the Council is only required to prepare the freshwater part of the instrument in 
accordance with the new process.

Both Otago and Southland regional councils are at various stages of progressing plan changes, however 
these are not intended to give full effect to the NPS-FM and are instead more akin to an interim step to 
"hold the line".  Accordingly in the near future we will see proposed changes to RPS and regional plans in 
both these regions in order to implement the new directives in the NPS-FM.

News…



New National Direction Cont…

National Policy Statement on Urban Development 2020

The National Policy Statement on Urban Development 2020 (NPS-UD) sets national policy direction in 
relation to urban environments, that regional and district councils must adhere to when preparing Regional 
Policy Statements (RPS) and Regional Plans. The NPS-UD 2020 replaces the previous NPS on Urban 
Development Capacity 2016. 

The NPS-UD 2020: 

• Provides direction to councils about planning for growth, aiming to remove unnecessary restrictions on 
development and allowing for growth in locations that have good access to existing services and 
infrastructure;

• Applies to all councils that have an urban environment within their district or region, as well as planning 
decisions by any council that affect an urban environment;

• Contributes to the Urban Growth Agenda, a programme established by Government in 2017 to remove 
barriers to the supply of land and infrastructure and make room for cities to grow up and out. It does this 
by addressing constraints in the planning system to ensure it enables growth and supports well-
functioning urban environments;

• Organises urban environments into three tiers. Specific policies target tiers 1 and 2, with general policies 
applying to all other urban environments. Queenstown is listed as a tier 2 urban environment and Otago 
Regional Council and Queenstown Lakes District Council are listed as tier 2 local authorities. The other 
urban environments of Queenstown Lakes and Central Otago are tier 3 urban environments if they are, 
or are intended to be, part of a housing market of at least 10,000 people. 

The significant changes made in the NPS-UD 2020, as applicable to tier 2 and 3 urban environments, are: 

News…



New National Direction Cont…

• The introduction of the term "well-functioning urban environment" (replacing "quality urban 
environment"), being urban environments which, as a minimum: 

• have or enable a variety of homes that:
• meet the needs, in terms of type, price, and location, of different households; and
• enable Māori to express their cultural traditions and norms; and

• have or enable a variety of sites that are suitable for different business sectors in terms of location 
and site size; and

• have good accessibility for all people between housing, jobs, community services, natural spaces, 
and open spaces, including by way of public or active transport; and

• support, and limit as much as possible adverse impacts on, the competitive operation of land and 
development markets; and

• support reductions in greenhouse gas emissions; and
• are resilient to the likely current and future effects of climate change.

• The requirement to provide for sufficient development capacity to meet expected demand for housing 
and business land over the short, medium and long term. In order to be "sufficient" development must 
be plan-enabled; infrastructure-ready; suitable to meet the demands of different business sectors, and 
for tier 2 only: meet the expected demands plus the appropriate "competiveness margin". The RPS and 
District Plans for tier 2 authorities must include housing bottom lines for the short-medium and long 
term, to show the amount of development capacity that is sufficient to meet expected demand for 
housing. Demand is estimated through housing and business development capacity assessment (HBA), to 
be prepared every 3 years. 

• The RPS and Regional Plan must enable heights and densities in urban environments proportionate to 
either the level of accessibility by existing or planned active or public transport to a range of commercial 
activities and community services, or the relative demand for housing and business use, whichever is 
greater. 

News…



New National Direction Cont…

• Local authorities are required to be responsive to plan changes that would add significantly to 
development capacity and contribute to well-functioning urban environments, even if development 
capacity is unanticipated in planning documents or out of sequence with planning land release. Every 
council is to have particular regard to the development capacity provided by the plan change if it would 
contribute to the well-functioning urban environment; is well-connected along transport corridors and 
meets criteria in the RPS, which is required to include criteria to determine what plan changes will be 
treated as adding significantly to development capacity.

• The NPS gives specific direction to councils on taking into account the principles of the Treaty of Waitangi 
in urban environments. Councils will need to implement the directions set by the NPS while managing 
their local arrangements with relevant settlements. The aim is to strengthen and raise Māori values and 
interests and elevate the principles of the Treaty in urban planning. Every Future Development Strategy 
(FDS), a long-term strategic plan for councils to ensure they provide sufficient development capacity to 
meet future growth needs, must be informed by Māori (in particular tangata whenua) values and 
aspirations for urban development.

• District Plans will no longer set minimum car parking requirements, with the exception of accessible car 
parks (for persons with disability or limited mobility). Councils are strongly encouraged to manage effects 
associated with the supply and demand of car parking through comprehensive parking management 
plans. 

The NPS-UD 2020 came into force on 20 August 2020. Councils are required to amend their RPS and 
District Plans to give effect to the NPS-UD 2020 as soon as practicable. Timeframes for implementation of 
specific policies are set out at Part 4.1 of the NPS, and range from 18 months to four years.  

News…



Just One Life v Queenstown Lakes District 

Council [2020] NZEnvC 45

This recent decision concerned an application for declarations by Just One Life (JOLL) in relation to the 
lawfulness of two certificates of compliance (CoCs) for earthworks, that were issued by Queenstown Lakes 
District Council (Council). 

Although the Court declined the declarations sought, on the basis that the relevant CoCs had expired and 
that the declarations (as framed) fell foul of other legal principles, the parties invited the Court to issue a 
decision on both the interpretation of section 139, and the relevant plan provisions at issue (in both the 
Operative and Proposed District Plans).  The Court’s decision makes observations on the interpretation of 
section 139, and around the processing of CoCs, in order to serve the public interest.

The observations made in relation to Council’s processing of the CoCs were informed by the factual 
background.  In 2018, the Applicant for the CoCs (Après Demain) sought resource consent for a dwelling on 
land near West Wanaka, which was zoned Rural and within an Outstanding Natural Feature.  That consent 
was refused, and appealed to the Environment Court. While the appeal remained live, Après Demain
requested two CoCs for earthworks on the same site. The CoCs were for materially the same extent of 
earthworks as had been sought through the resource consent application.  Council granted the CoCs, and 
JOLL then sought declarations as to their unlawfulness.

Case Law…

Article contributed by Mike Wakefield of Simpson Grierson who appeared on behalf of QLDC



Just One Life v Queenstown Lakes District Council Cont…

Requirement to understand the nature of an activity subject to a CoC application

The Court accepted that the Operative District Plan provisions enable earthworks to be undertaken in 
advance of determining the nature of any subsequent land use, and observed that Après Demain could 
have withdrawn its appeal and sought the CoCs to confirm that the earthworks were permitted on the site.  
However, because of the factual background, namely the existence of the live consent appeal (which 
sought materially the same earthworks), the Court observed that Council ought to have inquired further 
into the nature of the activity, so as to ascertain the proper activity status of the proposed earthworks.  This 
inquiry would, in the Court’s words, be consistent with the Council’s “due diligence responsibility to 
properly understand the nature of the activity and duly scrutinise it against all applicable plan provisions”, 
which may involve potential overlap with other resource consent requirements.  While the Court did not 
determine that the proposed earthworks were more properly a discretionary activity (being linked to the 
construction of a residential dwelling), it found that because Council did not seek to properly understand 
the purpose of the earthworks, the true activity status was somewhat indeterminate.

In terms of Council’s practice moving forward, the key observations made by the Court are that:

• Council functions are not so constrained under section 139 that it cannot look behind a CoC request 
and what is asserted in support of the request (which ought to be treated with a degree of caution).  

• Section 139(5) empowers the Council to require further information to be provided, which may resolve 
any questions around overlap with existing consent applications, or additional consent requirements.

• Ultimately, Council has a due diligence responsibility to properly understand the nature of the activity 
that is the subject of the CoC request.  

Case Law…



Just One Life v Queenstown Lakes District Council Cont…

Interpretation of section 139(8)

The other matter addressed by the Court, albeit that no determinative findings were made, was in relation 
to the interpretation of section 139(8) of the RMA. This interpretation issue was raised on the basis that 
more stringent earthworks provisions had been notified in the Proposed District Plan that would have 
precluded the issue of the CoCs sought by Après Demain. Those proposed provisions were not, however, 
the subject of any clause 10, Schedule 1 decision of Council, and did not have legal effect as at the date the 
CoCs were requested.

The key issue was whether the 2009 amendments to the RMA altered the long-standing authority on 
section 139, which treats the date a CoC is requested as the date on which the applicable plan rules are 
crystallised. After reviewing the relevant case law, legislative history of the 2009 amendments and the 
Select Committee Report, the Court noted that the history did not reveal any intention to materially 
change the way in which section 139 applies.

Case Law…



Upcoming Branch and National Roadshow Events

Salmon Lecture 2020 – Livestream Group Viewing

Twenty nine years ago, the then Minister of the Environment Simon Upton asked Tony 
Randerson to lead a review of the Resource Management Bill, and then went on to oversee its 
enactment. This year Simon Upton, in his capacity as the Parliamentary Commissioner of the 
Environment, will comment on the current debate over the Act’s future, following a new 
review also overseen by Tony Randerson.

Date: 12th October
Time: 5-7pm
Where: Todd & Walker Law, Level 2, Craigs Investment Partners House, Five Mile Frankton
CPD: 1 hour
Cost: $25 members, $35 non-members
Catering by Joes Garage, drinks included

Please register here on the RMLA website.

We look forward to seeing you there.

Next Branch Meeting:

The next branch meeting is 
set for the 2nd October.   If 
you have any ideas for 
local events (i.e. online 
presentations), please get 
in touch with the 
Committee Chair or 
Secretary (see page 1) so 
we can include them on 
the agenda. 

https://www.rmla.org.nz/events/rmla-queenstown-central-otago-watch-the-salmon-lecture-2020-in-a-group-rma-reform-coming-full-circle/?utm_source=1+-+All+RMLA+Members+from+Website&utm_campaign=8e4d05d057-EMAIL_CAMPAIGN_2017_11_01_COPY_01&utm_medium=email&utm_term=0_bf65f874ce-8e4d05d057-92946897

