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Introduction 

 
1 This Submission is made by the Resource Management Law Association of New Zealand Inc 

(RMLA). 
 
2 The RMLA is concerned to promote within New Zealand: 
 

a An understanding of Resource Management Law and its interpretation in a multi-
disciplinary framework 

b Excellence in resource management policy and practice 
c Resource management processes which are legally sound, effective and efficient and 

which produce high quality environmental outcomes 
 
3 The RMLA has a mixed membership. Members include lawyers, planners, judges, 

environmental consultants, environmental engineers, local authority officers and 
councillors, central government policy analysts, industry representatives and others.  
Currently the Association has some 1,000 plus members.  Within such an organisation there 
are inevitably a divergent range of interests in views of members.   

 
4 While the membership has been consulted in preparing this submission, it is not possible for 

the RMLA to form a single universally accepted view on the proposed regulations. It should 



 

 

also be noted that a number of members may be providing their own individual feedback 
and those may represent quite different approaches to the views expressed here. 

 
5 RMLA’s main objective in making submissions on Government proposals is to ensure that a 

coherent and workable body of resource management and environmental law and practice 
is developed in New Zealand.  As a result it is not the RMLA’s practice to make submissions 
in opposition.  Instead, its submissions focus on what (if any) changes should be made to the 
proposal to ensure that it will: 

 
a. Be consistent with the general framework of existing laws and policies and legally 

sound; 
b. Be practicable, effective and efficient; 
c. Assist in promoting best practice; 
d. Produce high quality environmental outcomes. 

 
SUBMISSION 

 
6 RMLA is pleased to provide the Ministry for the Environment (MfE) with our submission on 

the proposed amendments to the Resource Management (National Environmental 
Standards for Air Quality (NESAQ) Regulations 2004 regarding particulate matter and 
mercury emissions. The primary focus of our submission relates to PM2.5 aspects of the 
proposed amendments.   

 
7 In summary, RMLA is supportive of MfE’s proposal to amend the 2004 National 

Environmental Standards for Air Quality (NESAQ) regulations to include the World Health 
Organisation ambient air quality guidelines for PM2.5. Specifically, RMLA supports the 
introduction of ambient air quality standards for PM2.5 of 10 µg/m3 as an annual average, 
and 25 µg/m3 as a 24-hour average. 

 
8 We also support the retention of the current ambient air quality standard for PM10 of 

50 µg/m3 as a 24-hour average (with one permitted exceedance per 12 month period) and 
the replacement of PM10 with PM2.5 for defining polluted airsheds, offset provisions under 
regulation 17(1) and for open fire provisions. However, we have technical concerns 
regarding some implementation aspects of this change that we recommend the Ministry 
considering further. 

 
9 Some members have queried the absence of any proposed national environmental standard 

for PM10 as an annual average.  These members note the existing New Zealand ambient air 
quality guideline for PM10 of 20 µg/m3 (MfE, 2002)1 is identical to the World Health 
Organisation (WHO) global ambient air quality guideline for PM10 as an annual 
average.  Further that WHO recommends that both short-term and long-term concentration 
limits are necessary as they protect against different health outcomes (WHO, 2013). 2 

 
10 RMLA supports the proposal to reduce the emission standard for domestic solid wood fuel 

burners to 1.0 grams of particulate emitted per kilogram of solid fuel burned.  RMLA supports 
the proposed application of this reduced emission standard to all new solid fuel domestic 
burners installed on properties less than two hectares in size.    

 

 
1 MfE, 2002. Ambient Air Quality Guidelines. Wellington. May. Available at www.mfe.govt.nz 
2 World Health Organisation, 2013. Review of evidence on health aspects of air pollution – REVIHAAP Project. 
Technical Report. Copenhagen, Denmark: WHO Regional Office for Europe. Available at www.euro.who.int 



 

 

11 Some of our members have noted the inadvertent application of this emission standard to 
rural properties less than one hectare in size.  We understand the intent of the regulations 
is to target the primary source of air pollution in New Zealand, namely urban woodburners.  
RMLA suggests the ‘residential zone’ defined in the national planning standards may now 
offer a more efficient, nationally consistent, alternative for defining an urban area.  

 
12 With regards to the Minamata Convention, RMLA is supportive of the amendments 

proposed and recommends greater national guidance on best international practice on 
mercury emission controls to assist with resource consenting processes. 

 
13 The MfE consultation document, ME 1478, February 2020, listed a number of questions for 

submitters to consider.  Many of these questions relate to technical and cost aspects, for 
which specific stakeholders may be more able to provide expert and/or informed feedback. 
This submission has focused more on NESAQ implementation related issues and those 
technical aspects for which some of our members have relevant area expertise and 
experience.     

 
 Regulation 17 – Offset Provisions 

 
14 Most issues raised by our members with respect to the proposed amendments relate to their 

experiences of applying the NESAQ with respect to polluted airsheds with new and existing 
activities seeking consents and the imposition of offsetting rules under Regulation 17(1).    

 
15 RMLA supports the continuation of polluted airsheds being gazetted under the NESAQ and 

supports appropriate forms of restriction being placed on new and existing discharges of 
PM2.5 that contribute to breaches of the ambient air quality standards in the NESAQ.    

 
16 However, it is submitted that proposed amendments to the NESAQ provide an opportunity 

to refine some aspects of provisions for polluted airshed management to ensure more 
effective “effects based” outcomes and greater equity for stakeholders and the wider 
community. 

 
17 First, Regulation 17 in the NESAQ does not address non-consented industrial discharges in a 

polluted airshed.  An issue has arisen where: 
 
1. If there are existing permitted activities;  
2. An airshed becomes a ‘polluted airshed’; and 
3. A regional council introduces a new rule requiring existing permitted activities to 

obtain resource consent; and 
4. Regulation 17 now applies to these existing (previously permitted) industrial 

activities, which means that where the ‘significance threshold’ is exceeded, these 
activities must provide offsets or their resource consent application must be declined. 

 
18 This is inconsistent with the stated intent of Regulation 17 to only apply to new industrial 

discharges in a polluted airshed (MfE, 2011).3 
 

 

3 Ministry for the Environment, 2011. Revised National Environmental Standards for Air Quality Evaluation 
under Section 32 of the Resource Management Act 1991. Wellington. April. Available at: 
https://www.mfe.govt.nz/sites/default/files/section32.pdf 



 

 

19 The issue arises because Regulation 17(2)(a) only refers to “the same activity on the same 
site as another resource consent (the existing consent),” which does not encompass 
permitted activities. 
 

20 This issue could be addressed by amending Regulation 17 so that it addresses activities which 
were “lawfully established”, or also expressly incorporates “the same activity on the same 
site which was lawfully established pursuant to a permitted activity rule in a regional plan”. 
For example: 

 
(2) However, subclause (1) does not apply if— 

 
(a)  the proposed consent is for the same lawfully established activity being 

carried out on the same site by the applicant when the application was made; 
and 

 OR 

(2) However, subclause (1) does not apply if— 
 
(a) the proposed consent is for the same lawfully established activity on the same 

site as another resource consent (the existing consent) held by the applicant 
when the application was made or the same activity on the same site which 
was lawfully established pursuant to a permitted activity rule in a regional 
plan;  

 
  Regulation 17 – Significance Threshold 
 
21 RMLA supports introducing a significance test for new consented discharges of PM2.5 in 

polluted airsheds. The existing significance threshold for requiring an offset is for PM10 
concentration to increase by no more than 5% of the NESAQ (i.e. 2.5 µg/m3 as a 24-hour 
average), anywhere in a polluted airshed.  MfE has sought feedback on how to address the 
problem with applying a similar approach to PM2.5 – this would result in a maximum 
concentration to 1.25 µg/m3 as a 24-hour average. 

 
22 Some members consider that the existing significance test does not account for the extent 

of the polluted airshed impacted by a new discharge and that the continuation of this type 
of test for PM2.5, is still likely to capture some industrial/commercial discharges, which do 
not contribute to non-compliance with the NESAQ within the airshed. Conversely, some 
members consider that a new discharge can meet the significance test, but nevertheless 
contribute to existing non-compliance with NESAQ within the airshed.   

 
23 The desired outcome of the significance test is that any new discharge within, or outside but 

impacting on, a polluted airshed that is likely to increase the extent of non-compliance with 
respect to the ambient air quality standards anywhere within that airshed, would be subject 
to the requirements to provide emission offsets. Likewise, new discharges that do not 
contribute to non-compliance with the NESAQ are not automatically subject to offsetting 
provisions. 

 
24 We concur with MfE that the existing approach (i.e. applying 5% of the ambient standard as 

a significance threshold) raises significant technical issues and, we add issues around equity. 
 
25 Some members suggest that offsets are required for consenting any new PM2.5 discharge 

that is greater than 5% of existing consented discharges already discharging into that 



 

 

polluted airshed.  This shifts the threshold to quantifiable discharges (in tonnes/year) and 
avoids the technical complications of an ambient concentration (in µg/m3).  We acknowledge 
that this is less effects-based than the concentration limit. Some members consider this 
approach provides a means by which new industry may obtain consent that is consistent 
with the original stated intent of Regulation 17 (MfE, 2011). 
 

26 Some members consider the above approach for a mass emission-based threshold could 
result in new discharges being allowed which exacerbate non-compliance with the NESAQ 
within parts of a polluted airshed.   

 
27 Alternatively, other members suggest that the desired outcome could be better achieved via 

a significance test that is more narrative than numeric in form.  For example, the test could 
state that a new discharge is very unlikely to exacerbate existing non-compliance with the 
NESAQ within a gazetted airshed.  This narrative could be stand alone or work in conjunction 
with a concentration or mass-based limit.   
 

28 The recommendation to develop a more narrative based significance test would help ensure 
fair and reasonable impositions of offsetting requirements upon industrial activities, than 
currently occurs under the existing NESAQ. Some members consider this change would 
address the potential for negative effects on industry, resulting from gazetted airsheds 
encompassing significant areas of land that are not polluted. This especially occurs when 
boundaries are based on arbitrary TLA boundaries.  These members consider that including 
a narrative component to the threshold test would not only provide greater fairness to 
applicants but also not detract in any way from the ability to ensure compliance with 
ambient air quality standards.  
 

29 There is significant disagreement on the above, as some members do not agree there are 
negative effects arising from these practices under the NESAQ. These members are 
concerned that a narrative threshold would introduce significant regulatory uncertainty, 
being divorced from the achievement of the ambient air quality standards in real terms (i.e. 
no link to other consented discharge or ambient air quality concentrations).  

 
 Gazetted Airsheds 

 
30 Further to the above, some RMLA members consider that MfE’s approach for gazetting 

airsheds should have greater transparency and have requested councils to publish robust 
science (e.g. modelling and monitoring) to justify their selected delineation of airshed 
boundaries.  Alternatively, some members are cognisant of the usefulness of adopting 
territorial local authority (TLA) boundaries for air quality management purposes.  However, 
the implications of these boundaries can be significant for industry and the request for 
increased transparency is considered to be reasonable.  Some members consider this may 
be addressed through updated guidance (as opposed to an amendment to the regulations). 
Other members consider this would be helpful, but that the regulations should directly deal 
with this issue as well. 

 
Compliance 

 
31 The amendments propose that existing airsheds, which do not comply with the NESAQ for 

PM10 should retain a polluted airshed status for PM2.5, until ambient monitoring can 
demonstrate otherwise.  This is reasonable for the majority of New Zealand urban airsheds 
dominated by home heating as the primary source of PM2.5. 



 

 

 
32 However, in the unusual case of some airsheds dominated by industrial discharges this 

approach has less validity.  Our members have provided ambient air quality data (refer 
Attachment 1) that demonstrates that some industrial areas are much more likely to meet 
the amended NESAQ for PM2.5.  This is because industrial discharges are dominated by the 
coarse fraction of particulate matter (i.e. PM10-2.5) with a ratio of PM10:PM2.5 significantly 
below the otherwise nationally applicable ratio of 0.5.  This in turn, means that in these 
(admittedly unusual) industrial areas, the assumption of equivalency for polluted airshed 
status based on historical PM10 monitoring results may be unreasonable for PM2.5. 

 
33 RMLA notes that the proposed amendments do not appear to specify a time frame for 

achieving compliance with the NESAQ for PM2.5.  This is of concern to some members. RMLA 
notes that: 

 
a The original deadline for compliance with the ambient air quality standards by 2013 was 

amended to 2020 when it became apparent (in 2011) that this would not be achieved; 
and 

b The current compliance deadline by 2020 will similarly not be achieved. 
 
34 RMLA recommends that MfE indicates if there is any intention regarding time frames for 

regions to meet compliance with the NESAQ for PM2.5. 
 
Monitoring 

 
35 RMLA supports the proposed requirements for regions to monitor and report on ambient 

levels in areas where it is likely that the ambient air quality standards will be breached. Such 
information will help inform effective air quality management in New Zealand. 

 
36 RMLA supports the proposal to update Schedule 2 to include appropriate methods for 

monitoring PM2.5. We recommend that, as with the current regulations, the proposed 
monitoring methods include both Australia/New Zealand standard methods, US EPA 
reference methods, and those certified as having equivalency with US EPA reference 
methods.    

 
37 In recent years real-time light scattering methods have advanced significantly and some 

models have passed the stringent US EPA certification programmes to achieve equivalency.   
Because of the ability of these systems to measure real-time PM10 and PM2.5 concurrently 
over short time intervals, they provide councils and industry with significant advantages over 
existing approved methods.  Along with this we recommend MfE supports the development 
of a NZ standard for their implementation.  
   

38 As such RMLA recommends that MfE considers the inclusion of US EPA certified ambient 
PM10 and PM2.5 monitoring methods based on light scattering/absorbing principles to the list 
of certified methods under the NESAQ.  Along with this we recommend MfE supports the 
development of a NZ standard for their implementation.  

 
  
Mercury 

 
39 Finally, with respect to the Minamata Convention on Mercury.  RMLA supports the proposed 

amendments.  Specifically, RMLA supports the proposed amendment to prohibition on using 



 

 

mercury specified in Annex B processes of the Convention.  Regarding the requirement for 
applications involving Annex D sources to consider international best practice guidance, 
RMLA recommends that greater national guidance on this matter is provided by MfE to assist 
with resource consent application processes. Further, that this guidance be extended to 
address mercury emissions from crematoria. 

 
40 If there is any further opportunity to do so, the RMLA wishes to be heard in support of this 

submission. 
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Signature of Karol Helmink on behalf of the Resource Management Law Association 
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Contact Person: Karol Helmink 
 
  



 

 

Attachment 1  
 
 

Airshed Ratio PM2.5: PM10 N*  Key Anthropogenic Sources 

Auckland (Penrose) 0.44 10 Traffic, industry 

Christchurch (Woolston) 0.41 7 Traffic, industry 

Mt Maunganui 0.33 1 Industry 

Whirinaki 0.30 1 Industry 

Awatoto 0.33 2 Industry 

Washdyke 0.34 3 Industry 

New Zealand Population 
Weighted Average 

0.51 Estimate 
for 2016 

Home heating + traffic + industry 

*N = the number of years of sampling data 

 


