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Climate Change Response (Zero Carbon) Amendment Bill  
 

TO: Environment Committee 

 

Submission on behalf of the 

Resource Management Law Association of New Zealand Inc  
 

 

 

Introduction 

 

1. This Submission is made by the Resource Management Law Association of New 

Zealand Inc (RMLA). 

 

2. The RMLA is concerned to promote within New Zealand: 

 

• An understanding of Resource Management Law and its interpretation in a 

multi-disciplinary framework 

• Excellence in resource management policy and practice 

• Resource management processes which are legally sound, effective and 

efficient and which produce high quality environmental outcomes. 

 

3. The RMLA has a mixed membership.  Members include lawyers, planners, judges, 

environmental consultants, environmental engineers, local authority officers and 

councillors, central government policy analysts, industry representatives and 

others.  Currently the Association has some 1,100 plus members.  Within such an 

organisation there are inevitably a divergent range of interests in views of members.   

 

4. While the membership has been consulted in preparing this submission, it is not 

possible for the RMLA to form a single universally accepted view on the proposed 

regulations. It should also be noted that a number of members may be providing 
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their own individual feedback and those may represent quite different approaches 

to the views expressed here. 

 

5. For these reasons, this submission does not seek to advance any particular policy 

position in relation to the proposed regulations, but rather is kept at a reasonably 

high level and is made with a view to ensure that the proposed legislation:  

 

• is consistent with the general framework of existing laws and policies of 

relevance, and the Resource Management Act 1991 (“RMA”); 

• has elements which are practicable and workable; and 

• will assist in promoting best practice. 

 

SUBMISSION 

 

6. Matter: Clause 4 Section 3 - Purpose of the Climate Change Response (Zero 

Carbon) Amendment Bill (the Bill).   

 

7. Discussion: The Association supports the contribution that New Zealand will make 

to the global effort under the Paris agreement to limit global average temperature 

increase to below 2° Celsius with a target of 1.5° Celsius above pre-industrial 

levels. 

 

8. The Bill signifies the country's commitment to make a meaningful contribution to 

adapting to and reducing the effects of climate change 

 

9. The RMA requires particular regard to be had to climate change in: 

 

• Part 2 of the Act, section 7(i); and 

 

• with respect to the allocation of freshwater by regional councils, the 

requirement in the National Policy Statement for Freshwater Management, 

having regard to the reasonably foreseeable effects of climate change when 

setting freshwater quality objectives in Freshwater Management Units 

(Policy A1), and levels and flows for water quantity (Policy B1); and 

 

• with respect to the coastal environment, in various objectives and policies 

including a requirement to adopt a precautionary approach to use and 

management of coastal resources potentially vulnerable to effects from 

climate change (Policy 3) and land use planning by territorial authorities in 

the coastal environment (Policies 25 and 27 of the New Zealand Coastal 

Policy Statement).  
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10. However, the effort required to address climate change goes beyond matters 

regulated by the RMA.  In particular, under the RMA decision-makers generally 

must not have regard to the effects of greenhouse gas discharges on climate change 

when considering applications for discharge permits or coastal permits (s 104D).  

The RMA is generally concerned with (some of) the effects of climate change on 

the environment, rather than the effects of use, development and protection of 

natural resources on climate change. 

 

11. Matter: Climate Change Commission 

 

12. The association supports the establishment of an independent Climate Change 

Commission and the proposed functions and composition of it. 

 

13. Consideration should be given to the relationship between the Climate Change 

Commission, emissions reduction plan and national adaptation plan with entities 

and planning instruments prepared under the RMA.  By this we mean: 

 

• It is foreseeable that a national adaptation plan might be implemented in 

part through district and regional plans; in which case giving the national 

adaptation plan the status of a national policy statement or national 

environmental standard could assist. This integration could be achieved 

(albeit less directly and compulsorily) through reliance on the RMA’s plan-

making provisions which require that local authorities have regard to plans 

prepared under other Acts. 

• The Climate Change Commission could be given advocacy or authority 

functions in relation to the preparation of RMA planning instruments. 

 

14. It is likely that RMA changes would be required to integrate RMA planning with 

emissions reduction plans, given the limited extent to which greenhouse gas 

emissions may be considered under the RMA. 

 

15. This integration is addressed further at 34-38 below, in relation to the national 

adaptation plan. 

 

16. Matter: Public Consultation 

 

17. Discussion: While clause 5Z(2)(b)(v) of the Bill refers to “the result of public 

consultation on the emissions budgets” there is no requirement for this consultation 

to actually occur. Clause 5M enables the commission to publicly consult on any 

matter relevant to its functions, but does not require it. 

 

18. The Commission needs to consult to prepare advice on the emission reduction plan 

(clause 5ZE(3)(a)) but it is unclear whether this is selective or actually open to 

everyone (“consult widely with New Zealanders”).  Given the importance of the 
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emissions reduction plan and its potential impacts, RMLA considers that full public 

consultation is appropriate and should be provided for in the Bill.  There is no 

process for consultation in the Bill just that the Commission can choose how/when 

it does this (clause 5M).  A process for consultation may assist the Commission to 

effectively carry out its functions. 

 

19. The Minister must publicly consult on the National Adaptation Plan (clause 

5ZQ(6)) but again it is not clear what process would be used for this.  

 

20. There is also a question as to what if any role there is for local government and 

regional and unitary authorities in particular to engage with the preparation of the 

national adaptation plan in areas of their responsibility.  As custodians and 

deliverers of infrastructure there would appear to be a gap in the delivery of climate 

change adaptation responses by local government. 

 

21. Terminology varies across the Bill in relation to consultation and there is no 

definition or process – this could cause confusion for members if the public used to 

RMA consultation processes, which are specifically defined under the Act and 

through case law.  This could be addressed by either defining the process to be used 

or by using alternative terminology such as ‘engagement’ or ‘feedback’. 

 

22. Relief Sought: Improve/clarify consultation processes and the terminology.   

 

 

23. Matter: Subpart2-Setting Emissions Budgets 

 

24. Discussion: It is understood that offsetting will mostly occur onshore: This has the 

potential to place pressure on local government to provide offsetting opportunities 

within their district/region.  A consequence may be to give more attention to climate 

offsetting mitigation in RMA processes potentially in the pursuit of co-benefits.  It 

is unclear how this could occur as it would also require amendments to the 

Emissions Trading Scheme, as well as to the relevant legislation determining local 

government’s roles and functions.  Again, without additional funding to ensure that 

this takes place it will put pressure on already tight resources at local government 

level. 

 

25. Relief Sought: Make potential consequential amendments to the Local 

Government Act and Emissions Trading Scheme to integrate these with the 

proposed requirements of the National Adaptation Plan. 

 

 

26. Matter: Emissions Reduction Plan  
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27. Discussion:  Mitigation is currently a centralized consideration (Resource 

Management (Climate Change and Energy) Amendment Act 2004) while 

adaptation is in-part provided for in the RMA under the requirements to manage 

significant risks from natural hazards (section 6(h)) and have particular regard to 

the effects climate change (section 7(i)). If the emissions reductions policies under 

the Bill require mitigation at local level in planning decisions, there is potential for 

conflict with sections 70A and 70B and sections104E and 104F of the RMA, and 

will also again require amendments to the corollary local government legislation. 

 

28. Relief Sought:  Make consequential amendments to the relevant sections of the 

RMA and if required to the Local Government Act to ensure local decision-making 

with respect to resource allocation, discharge, water use and land use planning 

aligns with and supports progress in the transition to a net zero carbon economy by 

2050. 

 

 

29. Matter: Ministerial guidance for ‘Departments’ 

 

30. Discussion:  The Minister can under clause 5ZL issue guidance to departments on 

how to take targets and budgets into account in their work.  The Bill does not define 

‘departments’ and neither does the current Climate Change Response Act.  The 

State Sector Act defines department in section 27A which lists Departments of the 

Public Service in Schedule 1.   

 

31. Relief Sought:  Departments as referred to in the Bill should be defined so as to 

clarify intent and to avoid confusion. 

 

 

32. Matter: Adaptation specifically: National Climate Change Risk Assessment 

(clauses 5ZM-5ZP); National Adaptation Plan (clauses 5ZQ-5ZR) and Progress 

reports (clauses 5ZS-5ZU) 

 

33. Discussion: The proposed suite of national adaptation responses have the potential 

to create uncertain outcomes with existing (and for the most part local) RMA 

decision-making – Specifically, questions will arise as to what weight they should 

be given and how they fit with current RMA provisions relating to climate change 

and natural hazards e.g. regarding consenting of subdivision under section 106 

RMA. 

 

34. There is a real need to localise risk assessments, adaptation plans and monitoring 

at a sub-national level, yet there is little indication of the need to do this and no 

provision for alignment of sub-national initiatives.  In the absence of specific 

requirements to develop sub-national (regional scale?) adaptation responses, there 

is a need clarify how the national level responses fit with local RMA decision 
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making.  For example, in putting together the National Climate Change Risk 

Assessments (and any regional risk assessments) - What is the local authorities’ 

role? And how will this be resourced – by central government or by local 

communities through the provisions of the Local Government Act? 

 

35. It is unclear what process will be followed to produce adaptation plans and the form 

any consultation may take in formulating them.  It may be appropriate to include in 

the Bill similar obligations on the Minister and the Commission as exist in the RMA 

for the preparation of National Policy Statements in section 46A (4) and (5) given 

the potential implications for the community of adaptation plans.   

  

36. The level of consultation also needs to be appropriate noting that there is no 

statutory obligation to 'comply' with an adaptation plan.  Rather it relies on 

government and community commitment to the targets.  There may be elements of 

regulatory compulsion that are built into legislation that is applicable to specific 

areas of the regulatory framework.  For example, those matters that could be 

managed by way of the Resource Management Act could be addressed in a National 

Policy Statement as mentioned at page 5 of the explanatory note under the heading 

'Adaptation'.   

 

37. The preparation of a National Adaptation Plan needs to do more than satisfy the 

requirements and expectations of the Paris Agreement 2015.  It should act as an 

integrator of national endeavor to future-proof the country from the effects of 

climate change.  Currently there are only two statutes that provide for dealing with 

the effects of climate change, the Climate Change Response Act and the Resource 

Management Act.  

 

38. The Bill as written emphasises and perpetuates the current gap with respect to 

climate adaptation responses because so much of the means to implement a climate 

adaptation plan has been devolved to local government (land use planning, water 

allocation and provision of infrastructure).  Central government does not have the 

tools to do it. 

 

39. The Bill has the opportunity to not only meet the requirements of New Zealand’s 

international obligations, but also to drive local responses to projected changes in 

our climate.  It is noted that the RMA is limited to addressing the effects of climate 

change (section 7(i)) and expressly excludes regulatory authorities from managing 

greenhouse gas emissions (section 104E, RMA).   

 

40. In 2016, the World Economic Forum characterized mitigation as reducing carbon 

dioxide emissions, and adaptation as dealing with changes in the waterscape – 

which present in three ways: 

• Sea level rise – inundation and coastal hazards; 

• Too much water – intense precipitation leading to flooding; and 
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• Not enough water – droughts placing stress on water allocation regimes. 

 

41. Local government agencies have the devolved regulatory responsibility under the 

RMA for water allocation (regional councils) and for natural hazards, (a 

combination of territorial councils for land use planning and regional councils for 

risk reduction along with the strategic integration of infrastructure with land use).  

Yet there is no recognition of the relationship to the National Climate Adaptation 

Plan and decisions (which may or may not be guided by plans) made under the 

RMA, in response to local / regional adaptation requirements. 

 

42. Without such recognition and potentially the requirement to produce regional scale 

adaptation plans, there is real potential for maladaptation, or investment in works 

(infrastructure) and services that may seem appropriate for a local situation, yet be 

poorly targeted in terms of national outcomes and may even result in a long-term 

increase in national risks. 

 

43. A solution could be a requirement (rather than the implied expectation) for the 

development of regional scale climate change adaptation plans.  Such plans could 

be required under the Local Government Act and allow the integration of public 

services provided by local councils and infrastructure providers with land use plans.  

The spatial role of green infrastructure (e.g. afforestation opportunities) would also 

be able to be included in such plans.  They could be used to guide regulatory 

decisions, under the RMA, but would be separate from these.   

 

44. Regional scale climate adaptation plans would reflect the National Adaptation Plan 

and would in time perform a critical implementation role.  They would be required 

to be reviewed in the year following a review of the national plan.  To achieve this, 

the sub-ordinate regional scale plans would be required to address and identify risk 

in the same manner as the national plan by using the same methodology for the 

assessment of risk.   

 

45. The relationship to the regulation of structures built through the Local Government 

Act 2002, pursuant to the Drainage Act 1908 and the Soil Conservation and Rivers 

Control Act 1941 and regulated by the Resource Management Act, with land use 

plans under the Resource Management Act (and any bespoke legislation designed 

to address housing shortages) could be similar to the relationship intended between 

the Auckland Spatial Plan required in Part 6 of the by the Local Government 

(Auckland Council) Act (2009), and the Unitary Plan developed under the Resource 

Management Act (1991). 

 

46. This would require signals in the proposed legislation for the Minister in the first 

instance and for subsequent plans, the Climate Change Commission to recognize 

the need for sub-ordinate regional scale spatial plans to guide communities, 
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businesses and local decision-making on reducing risks in relation to relevant 

climate adaptation matters. 

 

47. This could be achieved with consequential amendments to the Local Government 

Act to require the preparation of a regional scale Climate Change Adaptation Plan 

that would dovetail with the National Adaptation Plan. 

 

48. This would ensure climate change as a future influence was incorporated into the 

ongoing provision of services and the design of long life infrastructure from the 

outset as opposed to being left to a consideration at the time structures are 

authorized / regulated under the RMA. 

 

49. Relief Sought:  

• Make consequential amendments to the Local Government Act and Emissions 

Trading Scheme to require the preparation of regional scale Climate Change 

Adaptation Plans that would dovetail with the requirements of the National 

Adaptation Plan. 

 

• Make consequential amendments to the RMA to clarify the relationship of the 

National Climate Change Adaptation Plan with local decision-making for 

resource allocation, natural hazards risk reduction and land use planning  

 

• Amend the Climate Change Response Act to recognise the opportunities for 

using the National and Sub-national Climate Change Adaptation plans to locate 

infrastructure and promote land use change supportive of transitioning the 

economy to net zero greenhouse gas emissions by 2050 

 

• Review and where appropriate make consequential amendments to the 

Drainage Act (1908) and the Soil Conservation and Rivers Control Act (1941) 

to reflect the relationship to Adaptation plans as both were developed before 

the effects of climate change were foreseen. 

 

 

50. Matter:  Request provision of information (clauses 5ZV and 5ZW) 

 

51. Discussion:  There is a need to clarify how the requirement to address the effects 

of climate change (clause 5ZV(1)(b)) affects local authorities in their RMA 

decision making and plan making.  If it is just relating to local government functions 

i.e. reducing council emissions and safe guarding council assets then this should be 

explicitly stated, but it would be a lost opportunity to ensure local government 

relevance to assist their respective communities on the national journey to a net 

zero carbon economy by 2050. 
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52. The Bill gives the Minister the power to request that ‘reporting organisations’ 

provide an assessment of the current and future effects of climate change in relation 

to the organisation’s functions and proposals and policies for addressing climate 

change including targets and controls and any matters specified in regulations 

(sections 5ZV and 5ZW).  There is no real process by which this would be carried 

out and the cost and time implications for compliance with it are very open ended.  

There ought to be consultation on the process for collecting information and 

consideration of where the costs are borne of obtaining data and any analysis of the 

data.     

  

53. Relief Sought:  Insert a new sub-clause (d) to clause 5ZW to ensure the most 

efficient and effective means is employed to obtain information at an affordable 

cost, and clause 5ZW(c) which aims to avoid duplication should apply to all 

reporting, both existing and new. 

 

 

54. Request to be heard 

 

55. If there is any further opportunity to do so, the RMLA wishes to be heard in support 

of this submission. 

 

 

 

 
 
________________________________________________________________________ 
Signature of Rachel Devine – President of the Resource Management Law Association 

 

Date: 16 July 2019 

 

Address for Service: RMLA, PO Box 89187, Torbay, Auckland 0742 

Telephone: 027 272 3960 

Email:  karol.helmink@rmla.org.nz 

Contact Person: Karol Helmink 
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