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INTRODUCTION

Five years ago the conventional wisdom among RMA 
practitioners was that: policy directions in RMA instruments 
might be persuasive but were not usually determinative, 
such instruments should be interpreted “as a whole” such 
that it was unnecessary to achieve every policy, and most 
cases would turn on an “overall broad judgment” with 
reference to pt 2 – the purpose and principles of the Act.

That all changed, at least in relation to plan change 
processes, with the Supreme Court’s decision in 
Environmental Defence Society Inc v New Zealand King 
Salmon Company Ltd [2014] NZSC 38 (King Salmon). King 
Salmon has since been variously applied or distinguished in 
subsequent cases on plan changes, notices of requirement, 
and resource consent applications. 

Most recently, the Court of Appeal in R J Davidson Family 
Trust v Marlborough District Council [2018] NZCA 316 
(Davidson) considered the application of King Salmon
for resource consent applications. The Court concluded 
that while King Salmon did not prevent recourse to pt 2 
in the resource consent context, it did mean that in many 
cases there would be little room for pt 2 to infl uence the 
outcome (at [82]). 

This article takes a look back at Davidson and related cases 
decided in the wake of King Salmon and considers where 
the pt 2 jurisprudence could be headed next. 

RECAP – THE KING SALMON DECISION 

In King Salmon, the Board of Inquiry had approved a private 
plan change to enable a salmon farm despite accepting 
that the location in question was an area of outstanding 

natural character and an outstanding natural landscape, 
and that the proposed salmon farm would have signifi cant 
adverse effects on it. The Board found that the directions 
in policy 13(1)(a) and policy 15(1)(a) of the New Zealand 
Coastal Policy Statement (NZCPS) (to “avoid adverse 
effects”) would not be given effect to (at [1236]), but went 
on to approve the plan change in any event. 

The relevant statutory directions were that the plan change 
had to be developed “in accordance with” pt 2 (s 66), and 
“give effect to” the NZCPS (s 67(3)).

Following the conventional approach at the time, the Board 
focussed on whether the NZCPS would be given effect to 
“as a whole”, on the basis that giving effect to the NZCPS 
did not “enjoin that every policy must be met” (BOI at 
[1180]). Secondly, it saw any consideration of the NZCPS 
as “subservient to the Section 5 purpose of sustainable 
management”, because s 66 required a council to change 
its plan in accordance with pt 2 (BOI at [1183]). As such, an 
“overall broad judgment” was required, and pt 2 was “not 
just the starting point but also the fi nishing point” to be 
considered in the overall exercise of its discretion (at [1227]). 
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R J DAVIDSON – APPLYING KING SALMON TO 
RESOURCE CONSENT DECISION MAKING 

The Davidson case concerned a resource consent 
application to authorise a mussel farm in Beatrix Bay, 
Marlborough Sounds. The application was declined both 
by the Council and then by the Environment Court on 
appeal, essentially on the grounds that it was inconsistent 
with the provisions of the Marlborough Sounds Resource 
Management Plan (Sounds Plan) and the NZCPS. 

The High Court (R J Davidson Family Trust v Marlborough 
District Council [2017] NZHC 52) upheld a fi nding by the 
Environment Court that the reasoning in King Salmon
applied to the determination of resource consents under 
s 104(1) because the relevant provisions of the planning 
documents (including the NZCPS) already gave substance 
to the principles in pt 2 (at [76]). Thus the High Court found 
that resort to pt 2 should only occur in cases of invalidity, 
incomplete coverage or uncertainty of meaning within the 
planning documents. The Court was particularly persuaded 
by the argument that it would be inconsistent with the 
scheme of the RMA and King Salmon to allow regional 
or district plans to be “rendered ineffective” by general 
recourse to pt 2 in deciding resource consent applications 
(at [77]).

However, the Court of Appeal found the High Court had 
erred at least insofar as it proceeded on the basis that King 
Salmon prevents recourse to pt 2 in determining a resource 
consent. In light of the wording and legislative history of 
s 104, the Court accepted that the words “subject to Part 2” 
clearly show that a consent authority must have regard to 
the provisions of pt 2 “when it is appropriate to do so” (at 
[47]). It also found the Supreme Court’s decision in King 
Salmon could not properly be interpreted as intended to 
apply directly to resource consent decision making (at [66]). 

Nonetheless, the Court of Appeal agreed with the High 
Court that it would be inconsistent with the scheme of 
the Act to allow regional or district plans to be ‘rendered 
ineffective’ by general recourse to pt 2 in deciding resource 
consent applications (at [78]). Accordingly, it found that 
while reference to pt 2 wasn’t absolutely precluded, 
the implications of King Salmon  were that “genuine 
consideration of relevant plan considerations may leave 
little room for pt 2 to infl uence the outcome” (at [82]). 

Accordingly, while the Environment Court might properly 

have considered pt 2 more extensively than it did, the 
thrust of the NZCPS policies and the Sounds Plan “could 
not properly have been put to one side” in reliance on pt 
2 ([81]). As such the error was of no consequence and the 
appeal was dismissed. 

WHEN PT 2 APPLIES UNDER S 104 

The Court of Appeal went on to make a number of 
comments about the relevance of pt 2 for resource consent 
decisions. Firstly, it distinguished the NZCPS from other 
RMA instruments on the basis that the NZCPS had been 
confi rmed as complying with the Act’s requirements by 
the Supreme Court (at [71]). Accordingly, where a proposal 
would be “demonstrably in breach of one of the policies 
in the NZCPS”, then separate recourse to pt 2 would be 
unnecessary at best, and “resort to Part 2 for the purpose 
of subverting a clearly relevant restriction in the NZCPS” 
would expose the consent authority to being overturned 
on appeal (at [71]).

On the other hand, if it were unclear from the NZCPS 
whether resource consent should be granted or refused, 
then the consent authority would be in a position to 
exercise a judgment, and as part of that could “consider pt 
2 for such assistance as it might provide” (at [72]).

For documents other than the NZCPS, the Court considered 
that the signifi cance of pt 2 in deciding an application 
would be infl uenced by how the relevant instrument had 
been prepared. Signifi cantly, the Court held that (at [74]):

If it is clear that a plan has been prepared having 
regard to pt 2 and with a coherent set of policies 
designed to achieve clear environmental outcomes, 
the result of a genuine process that has regard to 
those policies in accordance with s 104(1) should 
be to implement those policies in evaluating a 
resource consent application.

In such cases, reference to pt 2 would not add anything and 
“could not justify an outcome contrary to the thrust of the 
policies” (at [74]). However, if it appeared that the plan “has 
not been prepared in a manner that appropriately refl ects 
the provisions of pt 2”, then the consent authority would 
be required to “give emphasis to pt 2” in its decision.

Davidson will therefore require consent authorities to come 
to an evaluative judgment as to whether or not pt 2 is to 

Continued

Ultimately, the Supreme Court took a more fi rst-principles 
approach and found the plan change did not comply 
with s 67(3)(b) because it did not give effect to policies 
13(1)(a) and 15(a) of the NZCPS (at [174]). The requirement 
to “give effect to” the NZCPS was a strong direction, 
intended to “constrain decision makers”, and “simply 
means implement” (at [77], [91]).

Central to the Supreme Court’s reasoning was the fact that 
the NZCPS’s statutory purpose (s 56) is to state policies 
in order to achieve the RMA’s purpose in the coastal 
environment, and the Court’s fi nding that the NZCPS met 
this requirement. The Court reasoned that (at [85]):

… by giving effect to the NZCPS, a regional council 
is necessarily acting “in accordance with” pt 2 and 
there is no need to refer back to the part when 
determining a plan change.

Essentially then, the Court saw the NZCPS as “standing 
in” for pt 2 in the context of the plan change, because 
the NZCPS was required to (and did) achieve it. The Court 
envisaged that recourse to pt 2 would only be necessary (or 
available) in situations of invalidity, incomplete coverage, 
or uncertainty of meaning – none of which applied to the 
NZCPS in that case (at [88], [90]).

The Court’s approach to determining what the NZCPS 
actually required was equally signifi cant. Rather than 
consider the NZCPS “as a whole”, it emphasised the need 
for a “thoroughgoing attempt to fi nd a way to reconcile” 
apparently confl icting policies (at [131]). It reasoned that 
“apparent confl ict between particular policies [may] 
dissolve if close attention is paid to the way in which the 
policies are expressed” (at [129]). 

On that basis the Court found no “insurmountable confl ict” 
between the directions to “avoid” effects in policies 
13 and 15, and the direction in policy 8 as to “provision 
for aquaculture … in appropriate locations”. Instead it 
concluded (at [131]):

Policy 8 recognises the need for suffi cient provision 
for salmon farming in areas suitable for salmon 
farming, but this is against the background 
that salmon farming cannot occur in one of the 
outstanding areas if it will have an adverse effect 
on the outstanding qualities of the area. So 
interpreted, the policies do not confl ict.

APPLICATION OF KING SALMON IN 
SUBSEQUENT PLAN CHANGE CASES

Decision makers in subsequent plan change cases have 
had to grapple with the direct implications of King Salmon
for other outstanding natural landscapes, the extent to 
which King Salmon applies to other national instruments 
and the correct approach to the hierarchy of documents 
that may be relevant in a plan change.

Some key fi ndings of the Courts have included that:

• The initial identifi cation of outstanding natural 
landscapes (ONLs) is an “essentially factual assessment”, 
not affected by the planning consequences that fl ow 
from it. The threshold for what constitutes an ONL has 
not been raised by the greater level of protection that 
may now be afforded in light of the Supreme Court’s 
decision (Man O’War Station v Auckland Council [2017] 
NZCA 24).

• Aspects of the Supreme Court’s reasoning may be 
confi ned to the NZCPS, rather than applying to all 
national policy instruments. In particular, there are 
important differences between the purpose of the 
NZCPS (s 56), which is to “state policies in order to 
achieve the purpose of the Act” and the purpose of 
other national policy statements (s 45), which is to state 
objectives and policies that are “relevant to achieving” 
the purpose of the Act. In Transpower v Auckland 
Council [2017] NZHC 281, the High Court held that 
a decision maker could properly consider the RMA’s 
statutory purpose, and other pt 2 matters, as well as the 
NPS on Electricity Transmission, when determining a 
proposed plan (at [84]). 

• While the NZCPS might “stand in” for pt 2 of the Act 
because it is deemed to achieve it, it does not follow 
that RMA documents, which are required to give effect 
to the NZCPS, can in turn “stand in” for that instrument. 
In Forest and Bird Protection Society v Bay of Plenty 
Regional Council [2017] NZHC 3080, the High Court 
found that decision makers must give effect to all the 
listed instruments in s 67(3) (including the NZCPS), and 
so the Environment Court had been wrong to focus 
principally on the settled provisions of the coastal plan 
and the regional policy statement (at [89]). 
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R J DAVIDSON
RESOURCE CONSENT DECISION MAKING 

The Davidson
application to authorise a mussel farm in Beatrix Bay, 
Marlborough Sounds. The application was declined both 
by the Council and then by the Environment Court on 
appeal, essentially on the grounds that it was inconsistent 
with the provisions of the Marlborough Sounds Resource 
Management Plan (Sounds Plan) and the NZCPS. 

The High Court (
District Counci
Environment Court that the reasoning in 
applied to the determination of resource consents under 
s 104(1) because the relevant provisions of the planning 
documents (including the NZCPS) already gave substance 
to the principles in pt 2 (at [76]). Thus the High Court found 
that resort to pt 2 should only occur in cases of invalidity, 
incomplete coverage or uncertainty of meaning within the 
planning documents. The Court was particularly persuaded 
by the argument that it would be inconsistent with the 
scheme of the RMA and 
or district plans to be “rendered ineffective” by general 
recourse to pt 2 in deciding resource consent applications 
(at [77]).

However, the Court of Appeal found the High Court had 
erred at least insofar as it proceeded on the basis that 
Salmon prevents recourse to pt 2 in determining a resource 
consent. In light of the wording and legislative history of 
s 104, the Court accepted that the words “subject to Part 2” 
clearly show that a consent authority must have regard to 
the provisions of pt 2 “when it is appropriate to do so” (at 
[47]). It also found the Supreme Court’s decision in 
Salmon could not properly be interpreted as intended to 
apply directly to resource consent decision making (at [66]). 

Nonetheless, the Court of Appeal agreed with the High 
Court that it would be inconsistent with the scheme of 
the Act to allow regional or district plans to be ‘rendered 
ineffective’ by general recourse to pt 2 in deciding resource 
consent applications (at [78]). Accordingly, it found that 
while reference to pt 2 wasn’t absolutely precluded, 
the implications of 
consideration of relevant plan considerations may leave 
little room for pt 2 to infl uence the outcome” (at [82]). 

Accordingly, while the Environment Court might properly 
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environment of a requirement” (at [399]). On that basis, 
the Board of Inquiry had been entitled to give signifi cant 
weight to heritage considerations under s 6(f), despite 
these not being specifi cally identifi ed in the District Plan. 

The High Court also held that “subject to Part 2” is a 
“specifi c statutory direction” that is “not restricted to 
instances of unresolvable confl ict” (at [118], [354]). The 
Court of Appeal in Davidson has now interpreted the 
phrase “subject to Part 2” in a slightly narrower way (at 
[75], quoted above), at least in the context of s 104. 

Subsequent designation decisions had generally noted 
the potentially confl icting authority between the two High 
Court decisions, but followed Basin Bridge as being directly 

applicable to notices of requirement, and/or found that it 
was unnecessary to resolve this issue in order to determine 
the proposal in question. 

At the time of writing no designation decisions had been 
required to engage with the Court of Appeal’s decision in 
Davidson in a substantive way, but it can only be a matter 
of time before a ‘hard case’ requires the Basin Bridge
approach to be revisited in light of it. It is suggested 
that if this different approach for considering notices of 
requirement were to survive, it would need to be founded 
in arguments as to the different role of designations in the 
statutory scheme of the Act, rather than anything in the 
wording of the relevant statutory directions. 

be applied, seemingly with a presumption that it should be 
in marginal cases. The Court summarised this process as 
follows (at [75]):

If a plan … has been competently prepared under 
the Act it may be that in many cases the consent 
authority will feel assured in taking the view that 
there is no need to refer to pt 2 because doing 
so would not add anything to the evaluative 
exercise. Absent such assurance, or if in doubt, it 
will be appropriate and necessary to do so. That 
is the implication of the words “subject to Part 2” 
in s 104(1), the statement of the Act’s purpose in 
s 5, and the mandatory, albeit general, language of 
ss 6, 7 and 8.

SUBSEQUENT RESOURCE CONSENT CASES 

The Court of Appeal’s decision had been applied in a 
number of subsequent Environment Court cases at the 
time of writing, although so far its application has been 
relatively straightforward. 

In Panuku Developments Auckland Limited v Auckland 
Council [2018] NZEnvC 179, the Court found that the 
Auckland Unitary Plan “has only recently been made 
operative, so can in a general sense be considered to offer 
provisions prepared having regard to Part 2, and a coherent 
set of policies designed to achieve clear environmental 
outcomes” (at [677]). 

In Ballentyne Barker Holdings v Queenstown Lakes District 
Council [2018] NZEnvC 181, the Court considered that 
“in most respects” the proposed and operative plan was 
“suffi ciently competently prepared under the Act that we 
do not need to refer to Part 2.” However it went on to 
consider ss 6(h) and 7(b) matters, commenting that the 
latter (effi cient use and development of resources) was 
a matter which would “almost always” need particular 
regard, “if there are not relevant matters of national 
importance involved” (at [189]). However, in Cossens v 
Queenstown Lakes District Council [2018] NZEnvC 205 the 
same division of the Court found that relevant objectives of 
the proposed plan were uncertain “if only because of the 
many appeals about them”, such that it was necessary to 
apply pt 2 (at [142]). 

Finally, in Ohau Protection Society v Waitaki District Council 
[2018] NZEnvC 243, the Environment Court referred to 

Davidson as clarifying that “the obligation to refer to pt 
2 remains unless the consent authority is assured that it 
would not add to its evaluative exercise under s 104 RMA 
to do so” (at [17]). However, after fi nding that the regional 
policy statement and district plan “fl esh out and inform” 
its application of the relevant pt 2 sections, it did not refer 
to pt 2 any further. 

Over time and with more diffi cult cases, we can expect 
debate to focus on exactly when a planning document 
qualifi es as being competently prepared with coherent 
policies (that need to be ‘implemented’ in the decision), 
when reference to pt 2 would not add anything and how 
much latitude should be given to decision makers in 
‘feeling assured’ that this is the case. 

Finally, it has been suggested that Davidson may not 
sit comfortably with the scheme of the Act in relation to 
non-complying activities. In terms of the s 104D “gateway 
tests”, it is diffi cult to see how an activity that is ‘contrary 
to the objectives and policies’ (and thus reliant on the 
“effects gateway”) could be approved at the substantive 
s 104 stage if it was “contrary to the thrust of the policies” 
in terms of Davidson. Arguably this renders the “effects 
gateway” somewhat redundant (unless the threshold for pt 
2 being unavailable is ”rendering the plan ineffective”, but 
that has not been the test referred to in the subsequent 
decisions thus far). More generally, it does appear that one 
effect of the Court of Appeal’s decision will be to elevate s 
104(1)(b) matters relative to other considerations.

DESIGNATIONS – THE ODD ONE OUT?

With Davidson bringing resource consent decision making 
broadly into line with the approach in King Salmon, 
it appears that of the three main RMA processes, the 
determination of notices of requirement is the “odd one 
out”. The relevant statutory directions for resource consent 
applications and notices of requirement are essentially 
identical – decision makers must “subject to Part 2” and 
“have regard to” the relevant policies statements and 
plans. 

However, before it decided Davidson, the High Court had 
held in the ‘Basin Bridge’ case (New Zealand Transport 
Agency v Architectural Centre Inc [2015] NZHC 1991) 
that “King Salmon did not change the import of Part 2 
for the consideration under s 171(1) of the effects on the 
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the Board of Inquiry had been entitled to give signifi cant 
weight to heritage considerations under s 6(f), despite 
these not being specifi cally identifi ed in the District Plan. 

The High Court also held that “subject to Part 2” is a 
“specifi c statutory direction” that is “not restricted to 
instances of unresolvable confl ict” (at [118], [354]). The 
Court of Appeal in 
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Where has the time gone?  It feels like yesterday we were 
learning what the “while” in Part 2 actually meant and when 
it was to infl uence decision making, but as Ezekiel Hudspith 
reminds us in this issue fi ve years have already passed.  In 
our cover article this issue, Ezekiel has clearly set out the 
key fi ndings of the Supreme Court in King Salmon, how it 
has been applied since in relation to plan changes, and the 
Court of Appeal’s recent guidance in relation to resource 
consent decisions and what this may mean going forward – 
particularly for non-complying activities and designations.

We are also very lucky to have an inspiring article on 
Marine Guardians.  The article outlines the authors’ 
views that the current institutional arrangements for the 
Marlborough Sounds are not adequately protecting the 
ecological functioning of the Sounds, and presents a new 
“Marine Guardians” model they consider would be more 
effective.  It is not solely the content that is inspiring, but 
the fact the project and analysis was led by Year 12 and 
13 students at Marlborough Girls College.  It is exciting to 
be able to include such work in our Journal, showcasing 
the thought leadership of our next generation.  Similarly, 
to acknowledge and congratulate Peter Bevan as the 
successful recipient of the RMLA scholarship.

Instead of our standard approach to case summaries, 
Thomas Gibbons has adopted a thematic approach 
and examined a number of recent Environment Court 
decisions relating to land covenants and other private 

law arrangements.  He makes some useful suggestions 
for improved resource management practice, including 
greater collaboration between resource management 
practitioners and property lawyers when selecting the most 
appropriate tool.

Continuing with the theme of improving resource 
management practice, Hilke Giles seeks to improve our 
adaptive management practices.  Her article aims to 
provide clarity on what successful adaptive management 
looks like, and calls for the development of best practice 
guidelines to support more consistent and effective 
implementation as well as being more easily accessible for 
the more common and less complex consent applications.

Rounding out this issue we have another excellent article 
from Sally Gepp and Madeleine Wright considering three 
signifi cant developments in relation to the forestry industry 
last year – the One Billion Forestry Trees (1BT) programme, 
the NES: Plantation Forestry (set to be reviewed shortly) 
and a decision of the Environment Court that signifi cantly 
expands the scope of existing use rights for forestry.  
Drawing on a report they have recently contributed to, Sally 
and Madeleine question how these three developments 
fi t together and highlight three overarching observations: 
the approach to afforestation and replanting in the NES is 
too permissive; the presumption inherent in the NES that 
forestry should be a permitted activity should be revisited; 
and harvesting methods need to be reconsidered.

EDITORIAL
Bronwyn Carruthers , Barrister, Shortland Chambers
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INTRODUCTION

New Zealand’s coastal and marine ecosystems are in 
ecological trouble. 

In 2016 the Government reported on the state of our seas, 
as required by the Environmental Reporting Act 2015 (ERA).

“Our marine environment 2016” identifi ed serious and 
widespread issues with seabed habitat damage and 
destruction, numerous threatened seabird and marine 
mammals, and massive loss of topsoil into our coastal 
waters causing deterioration in water quality and ecosystem 
services (Figure 1). 

In addition, the Ministry for the Environment (MfE) and 
Statistics New Zealand report highlighted that the physical 
and chemical properties of our oceans are changing in 
response to rising CO2 levels (MfE and Statistics NZ “Our 
marine environment 2016” (October 2016) <www.mfe.
govt.nz>).

All these issues are present in the Marlborough Sounds (the 
Sounds), one of our most iconic coastal areas (Marlborough 
District Council “State of the Environment Report 2015” 
 <www.marlborough.govt.nz>). 

In this article, we outline our views on why the current 
institutional arrangements are not adequately protecting 
the ecological functioning of the Sounds.

This analysis came from a collaboration between 
Marlborough District Council (MDC) and Marlborough Girls 
College (MGC). Led by the MGC “Marine Team” of Year 12 
and 13 students, the project aimed to identify solutions to 
legislative and institutional barriers to marine protection.

We present a new Marine Guardians model that we 
consider would more effectively integrate management 
responsibilities. We focus on how marine protection can 
be urgently increased, as there is only one marine reserve 
in the Sounds, covering <0.001 per cent of Marlborough’s 
coastal waters.

Continued

Marine Guardians – 
A Novel Solution to Improving 
Our Marine Environment

We make the case that a bespoke statutory solution is 
required to create Marine Guardians, and we discuss such 
a model to arrest and reverse the ecological decline of the 
Sounds. 

A HISTORY OF ECOLOGICAL DECLINE IN THE 
SOUNDS

Environmental issues in the Sounds are not new. Concerns 
about the decline in fi sheries were expressed by iwi as 
far back as the 1880s (Waitangi Tribunal Te Tau Ihu o Te 
Waka a Maui: Report on Northern South Island Claims
(Wai 785, 2008)). Moreover, the Tribunal warned that 
unless the decline in fi sh and shellfi sh “is not arrested and 
serious steps taken to restore the fi sheries, then the Crown 
will become in breach of its Treaty obligations” (Waitangi 
Tribunal vol 3 at 1213).

Concerns about environmental damage to the Sounds have 
been highlighted since the 1930s, caused by soil erosion 
from poor land-use practices (Figure 1), and physical 
damage by dredging and trawling (Sean Handley History 
of benthic change in Queen Charlotte Sound/Totaranui, 
Marlborough (NIWA Report NEL2015-018, March 2018)). 
These issues have yet to be effectively addressed.

Even in the lifetimes of the youngest of us, we have 
observed a decline in marine life and deterioration of 
water quality (MGC Marine Team “Prioritising the Marine 
Protected Areas Act” (2018), available on request). 

These pressures have been compounded by decades of 
fragmented and piecemeal management (W Frank Ponder 
A Labyrinth of Waterways (Wenlock House, 1986). Since 
the early 2000s, there have been several unsuccessful 
community-led initiatives, including Soundsfi sh and 
Marlborough Marine Futures, which sought to improve 
environmental outcomes and better integrate management 
agencies.

THE NEED FOR A LEGISLATIVE SOLUTION

The question arises: why should an area with a relatively 
small population base, and a unitary authority, need its 
own legislative solution?

There are three key reasons: 

• First, the Sounds is a biodiverse, unique, and highly-
valued coastal area that is heavily contested and 
complex. 

• Second, ecological health in the Sounds is deteriorating, 
with ecosystem tipping points reached: estuaries within 
the inner Pelorus Sound/Te Hoiere have become 
choked with mud within the last decade and biologically 
important seagrass beds have almost been eliminated; 
ecologically signifi cant marine sites throughout the 
Sounds have been damaged or lost; and overfi shing 
has resulted in loss of kelp forests and expansion of kina 
barrens. 

• Third, central and local government have been unable 
to effectively integrate their statutory roles to maintain 
biodiversity, or to develop a shared vision for ecological 
recovery with iwi and the wider community.

Figure 1: European Space Agency Satellite Sentinel-2 
image of Pelorus Sound/Te Hoiere (discoloured yellow/
brown) and Queen Charlotte Sound/Tōtaranui (blue) after 
an annual rainfall event, July 2018.
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We make the case that a bespoke statutory solution is 
required to create Marine Guardians, and we discuss such 
a model to arrest and reverse the ecological decline of the 
Sounds. 

A HISTORY OF ECOLOGICAL DECLINE IN THE 
SOUNDS

Environmental issues in the Sounds are not new. Concerns 
about the decline in fi sheries were expressed by iwi as 
far back as the 1880s (Waitangi Tribunal 
Waka a Maui: Report on Northern South Island Claims
(Wai 785, 2008)). Moreover, the Tribunal warned that 
unless the decline in fi sh and shellfi sh “is not arrested and 
serious steps taken to restore the fi sheries, then the Crown 
will become in breach of its Treaty obligations” (Waitangi 
Tribunal vol 3 at 1213).

Concerns about environmental damage to the Sounds have 
been highlighted since the 1930s, caused by soil erosion 
from poor land-use practices (Figure 1), and physical 
damage by dredging and trawling (Sean Handley 
of benthic change in Queen Charlotte Sound/Totaranui, 
Marlborough (NIWA Report NEL2015-018, March 2018)). 
These issues have yet to be effectively addressed.

Even in the lifetimes of the youngest of us, we have 
observed a decline in marine life and deterioration of 
water quality (MGC Marine Team “Prioritising the Marine 
Protected Areas Act” (2018), available on request). 

These pressures have been compounded by decades of 
fragmented and piecemeal management (W Frank Ponder 
A Labyrinth of Waterways
the early 2000s, there have been several unsuccessful 
community-led initiatives, including Soundsfi sh and 
Marlborough Marine Futures, which sought to improve 
environmental outcomes and better integrate management 
agencies.

THE NEED FOR A LEGISLATIVE SOLUTION

The question arises: why should an area with a relatively 
small population base, and a unitary authority, need its 
own legislative solution?

There are three key reasons: 

• First, the Sounds is a biodiverse, unique, and highly-
valued coastal area that is heavily contested and 
complex. 
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Moreover, there may be no panacea arising from the current 
court processes clarifying the relationship between the 
Resource Management and Fisheries Acts for biodiversity 
management (Sally Gepp and Madeleine Wright “A new 
weapon in the battle for marine biodiversity: Environment 
Court approves fi rst example of regional coastal plan 
controls on fi shing” RMJ August 2018). Suffi ce to say 
that, whatever the judicial outcome, regional and central 
government will be compelled to pragmatically work much 
more closely together. 

The need for improving the integration between 
management agencies, and meeting increasing community 
expectations, will place additional resource demands on 
Fisheries New Zealand. Their statutory responsibilities 
extend over the 4.1 million km2 EEZ, whereas regional 
councils manage at a fraction of that scale, such as 
Marlborough where the coastal marine area is just <0.002 
per cent of the EEZ. 

In addition, regional authorities have not yet grasped the 
implications that maintaining biodiversity goes beyond the 
mere identifi cation and scheduling of signifi cant sites for 
marine indigenous fl ora and fauna, as has been proposed 
in the notifi ed Marlborough Environment Plan (June 2016). 

This is because of the statutory drivers to maintain 
ecological functioning (biogeochemical processes and 
connectivity), to avoid and remedy adverse effects and 
thereby safeguard the life-supporting capacity of our seas, 
as well as to fulfi l our international obligations (Steve Urlich 
and others “What it means to “maintain” biodiversity in 
our coastal marine environment” RMJ April 2018).

It is our view that marine management not only needs 
a more complete understanding of biodiversity and 
ecological functioning, it also requires a new paradigm, 
with devolution of integrated marine management to 
regions with appropriate governance, oversight and 
partnering with the centre.

To formulate such a solution, we turned to the Fiordland 
(Te Moana o Atawhenua) Marine Management Act 2005, 
the Kaikōura (Te Tai o Marokura) Marine Management Act 
2014, and the Te Awa Tupua (Whanganui River Claims 
Settlement) Act 2017.

We also noted that the Government’s marine protected 
legislative reform has been stalled since January 2016, 
when the previous government issued a consultation 
document. There is little sign that it will get underway again 

as the current Minister of Conservation, the Hon Eugenie 
Sage wrote to the MGC Marine Team on 18 December 
2018 to advise that the Government is still considering 
what its next environmental priorities should be.

A BESPOKE SOLUTION – MARINE GUARDIANS 
MODEL

Minister Sage’s letter was in response to a MGC Marine 
Team proposal for bespoke legislation to address the 
environmental and institutional issues affecting the Sounds 
(MGC Marine Team “Special legislation; Marlborough 
Marine Guardians” (2018), available on request).

The MGC proposal adapts the Marine Guardians model in 
the Fiordland (Te Moana o Atawhenua) Marine Management 
Act 2005 and the Kaikōura (Te Tai o Marokura) Marine 
Management Act 2014 with a novel twist.

Instead of the Marine Guardians being established by 
statute at the culmination of a multi-year process, as was 
the case with the Kaikōura legislation, it is proposed that 
Marine Guardians be established to commence a marine 
protected areas process.

This aims to avoid a prolonged process (in the case of 
Kaikōura it was almost a decade), which could stall or 
fail given the contestability and complexity of our marine 
space, and thereby reduce uncertainty for participants and 
the wider community that an acceptable outcome can be 
reached. 

It is proposed that the Marlborough Marine Guardians, 
once established, would be statutorily compelled to 
undertake and complete an inclusive consultation process 
within two years. 

This is intended to speed up the process of achieving 
marine protection for the Sounds. By marine protection 
we mean a mix of marine reserves, mātaitai, taiāpure, 
benthic protected areas, species-specifi c sanctuaries and 
recreational fi shing areas. Given the immediacy of the 
interacting biodiversity and climate change crises, we 
argue that urgent action is required. 

We suggest that this concept offers a means of 
pragmatically bypassing the impasse on systemic marine 
protected reform and provides a template by which regions 
can co-design their own solutions to deep and urgent 
environmental issues in a collaborative and participative 
manner.  

PROPOSAL FOR MARLBOROUGH MARINE 
GUARDIANS

We now outline the key points from the MGC proposal 
for bespoke legislation. We offer these for discussion 
purposes in the knowledge that there will be refi nements 
and changes following consultation with Te Tau Ihu iwi in 
drafting a bill. The Select Committee process would then 
shape and modify the special legislation in response to 
wider public input.

We acknowledge that this proposal will not solve all the 
issues in the Sounds; but, broadly done as we envisage, 
ecosystem resilience should be signifi cantly strengthened, 
and a sustained increase in the abundance and diversity of 
marine life should result. The key points are:

• Guardians will work in an inclusive and collaborative 
manner to ensure that marine life recovers and fl ourishes 
for future generations to enjoy.

• Guardians have the authority to implement measures to 
assist in the preservation, protection, and sustainable 
management of the marine environment and biological 
diversity. 

• Guardians can make regulations to administer marine 
protection. For example, one part of the Sounds 
may have different regulations depending on issues 
and values at the time. This makes it more nimble to 
changing ecological conditions than current statutory 
tools.

• Long-term scientifi c monitoring and research is 
undertaken to inform regulations and ecological 
understanding.

• To facilitate and promote co-operation between the 
Guardians and management agencies, to assist in 
achieving the integrated management of the Sounds.

To achieve these, the Guardians will need to implement 
Ecosystem-Based Management principles (Judi Hewitt 
and others “Proposed ecosystem-based management 
principles for New Zealand” RMJ November 2018). These 
principles are integral to wise management for the health 
and connectivity of the ecosystems within the Sounds, and 
the communities dependent on these for their wellbeing. 

We suggest there is a case for the Guardians to become a 
statutory management agency in its own right, given the 
multi-decadal failure of existing management agencies to 

maintain biodiversity and achieve integrated management 
as evidenced by ongoing ecological stress and declining 
environmental quality, loss of abundance of important 
species and inadequate marine protection. 

In this sense, it could adopt the guardian model of the 
Whanganui River (Te Pou Tupua). Our view is that the 
Sounds are also so nationally special that they may also 
deserve statutory consideration as a legal person. The 
Te Awa Tupua (Whanganui River Claims Settlement) Act 
provides guidance about how this could be achieved.

The composition and appointment of Guardians is therefore 
of crucial importance. They must be representative and 
subject to a rigorous and fair appointment process. The 
MGC Proposal suggested the following compositional 
structure: 

• three representatives appointed by Te Tau Ihu iwi;

• three representatives (government agency offi cials) 
appointed jointly by the Ministers of Fisheries and 
Conservation;

• three representatives elected by the community; and

• one representative appointed by the Marlborough 
District Council

No doubt this would generate debate, although the key 
point is that whatever the composition there is appropriate 
governance, oversight and inclusiveness, and that a 
democratic process is involved.

Governance would be achieved by having Ministers 
appoint government agency offi cials to the Guardians, and 
having oversight by the Ministers of decision-making on 
Guardians’ recommendations.

That said, we suggest that the responsible Ministers must 
have compelling and transparent reasons why they would 
seek to depart from the Guardians’ recommendations, 
given these would refl ect community will and aspirations 
for better marine protection. 

The MGC proposal also posits that an advisory group be 
created, which would be appointed by the Guardians.  This 
group would provide advice and feedback to the Guardians 
through the two year statutory process to determine marine 
protected areas, and in the implementation phase beyond.

The suggested make-up of the group includes:

• tangata whenua;
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PROPOSAL FOR MARLBOROUGH MARINE 
GUARDIANS

We now outline the key points from the MGC proposal 
for bespoke legislation. We offer these for discussion 
purposes in the knowledge that there will be refi nements 
and changes following consultation with Te Tau Ihu iwi in 
drafting a bill. The Select Committee process would then 
shape and modify the special legislation in response to 
wider public input.

We acknowledge that this proposal will not solve all the 
issues in the Sounds; but, broadly done as we envisage, 
ecosystem resilience should be signifi cantly strengthened, 
and a sustained increase in the abundance and diversity of 
marine life should result. The key points are:

• Guardians will work in an inclusive and collaborative 
manner to ensure that marine life recovers and fl ourishes 
for future generations to enjoy.

• Guardians have the authority to implement measures to 
assist in the preservation, protection, and sustainable 
management of the marine environment and biological 
diversity. 

• Guardians can make regulations to administer marine 
protection. For example, one part of the Sounds 
may have different regulations depending on issues 
and values at the time. This makes it more nimble to 
changing ecological conditions than current statutory 
tools.

• Long-term scientifi c monitoring and research is 
undertaken to inform regulations and ecological 
understanding.

• To facilitate and promote co-operation between the 
Guardians and management agencies, to assist in 
achieving the integrated management of the Sounds.

To achieve these, the Guardians will need to implement 
Ecosystem-Based Management principles (Judi Hewitt 
and others “Proposed ecosystem-based management 
principles for New Zealand” RMJ November 2018). These 
principles are integral to wise management for the health 
and connectivity of the ecosystems within the Sounds, and 
the communities dependent on these for their wellbeing. 

We suggest there is a case for the Guardians to become a 
statutory management agency in its own right, given the 
multi-decadal failure of existing management agencies to 
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• Marlborough Sounds residents;

• youth (15–24);

• scientists (for example, from Cawthron, Universities, 
Crown Research Institutes); 

• primary sector representatives (for example, farming, 
forestry, fi shing); 

• other commercial enterprises (for example, tourism); and 

• recreational groups (for example, diving, sailing, 
recreational fi shing) 

The Guardians would be enabled to collect revenue 
to undertake management, planning and compliance 
functions for marine protection activities. For example, the 
legislation could assign and apportion coastal occupancy 
charges by modifying the regional coastal plan.

The MGC Marine Team have also given thought to 
the success measures of the Guardians. This will be 
demonstrated when measures of ecosystem health 
show improvement over time. Specifi c indicators will 
be selected on the basis of scientifi c advice, which may 

include: increases in endangered species, fi sh and shellfi sh 
abundance, and improvements in biodiversity indicators. 

The intended outcome is a well-balanced marine 
environment where biodiversity is protected and the 
Sounds are used effi ciently and benignly for multiple 
purposes.

CONCLUSIONS

We aim to provoke discussion as clearly the current 
arrangements are not working, given the Government’s 
“Our marine environment” report, and the Waitangi 
Tribunal Te Tau Ihu claim fi ndings.

The Guardians model represents a mechanism by which 
government agencies can achieve their statutory mandates 
through devolution to the regions with appropriate 
governance and oversight.

Finally, we see the Guardians model as a signifi cant and 
positive step to help New Zealand achieve its international 
obligations under the Convention on Biological Diversity 
and the United Nations Sustainable Development Goals.

Members of the MGC Marine Team with Hon David Parker, Minister for the Environment, 1 November 2018. From left: 
Siobhan Hemingway, Hannah Dickson, Holly Wills, Melynda Bentley (Teacher), Baylee McConaghey, Demi Fearn, David Parker.

INTRODUCTION

Land covenants are a type of legal instrument used to ensure 
that obligations run with land. There is an ability to note a 
land covenant on a record of title under the Land Transfer 
Act 2017, with other provisions relating to land covenants 
set out in the Property Law Act 2007. A land covenant is 
generally understood as an instrument of private law, binding 
a landowner in favour of another landowner (in the case of 
a restrictive or positive covenant), or binding a landowner 
in favour of a person (in the case of a covenant in gross). 
Notwithstanding these origins in private law, however, 
land covenants are increasingly becoming part of resource 
management law and practice. As a matter of practice, it 
is not uncommon to see resource consent conditions that 
require an obligation to be embedded in “a consent notice 
or covenant or other legal arrangement”, or words to that 
effect. A consent notice is a type of covenant that has been 
given statutory effect by s 221 of the Resource Management 
Act 1991 (RMA) and is used when a subdivision consent 
condition is to be complied with on an ongoing basis. For 
other types of resource consents, a covenant under s 108(2)
(d) of the RMA may be used. At other times, a land covenant 
may be a more appropriate mechanism.

Other arrangements, such as development agreements, 
are also increasingly part of resource management practice. 
There are statutory private development agreements 
under ss 207A–207F of the Local Government Act 2002. 
These allow for relief from development contributions 
and are generally used where a developer will install or 
construct infrastructure that would otherwise be installed 

or constructed by a local authority. However, development 
agreements are also used in other circumstances and for 
other arrangements, including around the upsizing of 
infrastructure requirements, and for the delivery of housing 
developments.

This article examines a number of recent decisions of the 
Environment Court relating to land covenants and other 
private law arrangements, showing that there is greater 
recognition by this jurisdiction of private land covenants 
and other arrangements. After considering how these 
decisions have described and drawn on land covenants, 
the article concludes with suggestions for improved 
resource management practice.

Ahuareka Trustees (No.2) Ltd v Auckland Council
[2017] NZEnvC 205

Ahuareka held an existing consent to subdivide into 26 lots 
and sought to establish a hamlet of 156 households outside 
of the Rural Urban Boundary (RUB). While the decision 

Private Land Use Arrangements in 
the Environment Court: 
Recent Decisions

Author:
Thomas Gibbons, 
Director, McCaw Lewis
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INTRODUCTION

Land covenants are a type of legal instrument used to ensure 
that obligations run with land. There is an ability to note a 
land covenant on a record of title under the Land Transfer 
Act 2017, with other provisions relating to land covenants 
set out in the Property Law Act 2007. A land covenant is 
generally understood as an instrument of private law, binding 
a landowner in favour of another landowner (in the case of 
a restrictive or positive covenant), or binding a landowner 
in favour of a person (in the case of a covenant in gross). 
Notwithstanding these origins in private law, however, 
land covenants are increasingly becoming part of resource 
management law and practice. As a matter of practice, it 
is not uncommon to see resource consent conditions that 
require an obligation to be embedded in “a consent notice 
or covenant or other legal arrangement”, or words to that 
effect. A consent notice is a type of covenant that has been 
given statutory effect by s 221 of the Resource Management 
Act 1991 (RMA) and is used when a subdivision consent 
condition is to be complied with on an ongoing basis. For 
other types of resource consents, a covenant under s 108(2)
(d) of the RMA may be used. At other times, a land covenant 
may be a more appropriate mechanism.

Other arrangements, such as development agreements, 
are also increasingly part of resource management practice. 
There are statutory private development agreements 
under ss 207A–207F of the Local Government Act 2002. 
These allow for relief from development contributions 
and are generally used where a developer will install or 
construct infrastructure that would otherwise be installed 

Private Land Use Arrangements in 
the Environment Court: 
Recent Decisions
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Continued

concerned an appeal from a decision to decline land use 
consent, rather than an application for subdivision consent 
application, it was accepted that subdivision considerations 
would be relevant (at [15]–[16]). Consideration was given to 
the Auckland Unitary Plan (AUP), and whether Ahuareka’s 
proposal constituted urbanisation. Alongside other 
measures, Ahuareka proposed ecological restoration of 
the Waikopua Islands, which were not part of Ahuareka’s 
proposed development, and rather which were to vest in 
the Ngāi Tai ki Tāmaki Tribal Trust pursuant to a Treaty of 
Waitangi settlement. 

A draft agreement between the Trust and Ahuareka was 
produced in evidence, which provided for Ahuareka to pay 
$1 million towards restoration, with bonded payments, 
and a requirement for future owners to contribute to 
maintenance and planting (at [97]). However, the Court was 
concerned that this agreement was a work-in-progress, with 
no guarantee that a fi nal agreement would be concluded, 
nor that it would be acceptable to Council. The Court 
considered it a “side agreement, not something which is 
enforceable through this Court’s processes”; nevertheless, 
the Court saw fi t to make a number of comments, including 
that (at [98]):

• payments might constitute a fi nancial contribution 
under s 108(10) of the RMA; 

• provision for any bond to be held by Ahuareka or its 
solicitors as stakeholder was “unacceptable to the 
Court”, as the appropriate body to hold any monitoring 
amount was the Council; 

• even if the payments could be secured by a payment 
or bond in a form “acceptable to the Council and 
the Court”, too much of the development would be 
complete before the results of restoration were seen; 

• the proposal that a party other than the Council would 
verify compliance was “unacceptable to the Court”: it 
was “a fundamental requirement that the Council can 
satisfy itself in the light of its own investigations that the 
restoration project is proceeding as intended”;

• the draft agreement was inconsistent with proposed 
consent conditions; and

• the agreement did not provide for “any suitable legal 
protection mechanism to be registered over the islands” 
recording the restoration arrangements, which was an 
issue for the Council and the Court.

The Court observed that Augier conditions could be used 
to address some concerns, but there were “such signifi cant 
uncertainties” in relation to the proposed agreement 

that the Court “[could not] have any confi dence” that 
it would be given effect (at [99]). This left a shortfall in 
enhancement measures. Issues of plan integrity and 
precedent were also relevant, but ultimately in the Court’s 
view, Ahuareka’s proposal did not accord with s 104(1)(b) of 
the RMA, particularly given the AUP’s thrust of containing 
urbanisation (at [126]).

This decision can be read as one concerning urbanisation. 
It can also be read as a decision concerning a third 
party arrangement. Through this lens, it is diffi cult to tell 
whether the key concern of the Environment Court was 
the uncertainty in the arrangement, or the notion that the 
Council would allow some of its monitoring role to be 
taken up by a third party; or something else. Most likely, 
the combination of concerns steered the Court away from 
what was proposed. It may be that some of these matters 
could have been considered further: we could pose the 
hypothetical of a clearer arrangement, giving comfort to 
the Court over payment, providing for an enforceable legal 
mechanism, and allowing Council monitoring rights, which 
might have been acceptable. 

It can be observed that the Supreme Court has allowed for, 
and perhaps encouraged, side agreements, and has even 
suggested that they could supplant consent conditions 
(see Waitakere City Council v Estate Homes Limited [2006] 
NZSC 112, at [78], though in that case the Supreme Court 
was describing arrangements between developers and 
local authorities, rather than between a developer and a 
third party). The Environment Court in Ahuareka seemed 
to take the same approach, seeing it as fundamental that 
key issues be capable of monitoring and oversight by 
both the Council and the Environment Court. That said, 
the expression of this notion in Ahuareka was arguably 
made in more conservative terms. In its words, the Court 
was less open to the notion of a third party having a role 
to play, and insistent upon appropriate enforcement both 
against the developer (and successors in title) and the third 
party. Arguably, a more innovative approach might have 
allowed for a tripartite arrangement between the Council, 
the developer and that third party. It is useful to posit that 
this could have been contained in a consent notice, or, 
perhaps, in a private land covenant of the kind favoured 
in Criffel Deer. This kind of arrangement was one of the 
issues in the next case to be considered.

Criffel Deer Ltd v Queenstown Lakes District 
Council [2018] NZEnvC 104 

Criffel Deer concerned a subdivision consent appeal by 
Criffel. Theissues were largely focused on visual amenity 
protection. During the course of matters, a Court minute 

was issued, querying whether a consent notice restricting 
subdivision was an appropriate means to protect visual 
amenity, given that varying the consent notice might 
be relatively straightforward. The Court raised whether 
restrictive covenants were a more appropriate legal 
mechanism. 

As this decision arose before the Land Transfer Act 2017 
was in effect, the Court commented that restrictive 
covenants depended on nearby owners wanting restrictive 
covenants in their favour (at [9]). It is worth noting that 
under the Land Transfer Act 2017, it is possible to give 
effect to covenants in gross – that is, covenants in favour of 
a person rather than other land. A restrictive covenant was 
proposed, and various iterations were worked through, 
including as to issues such as whether the covenant could 
direct notifi cation, whether it should run with the benefi ted 
land, and so on (at [12]–[15]). 

The covenant that was volunteered restricted further 
subdivision of three lots, with provision for expiry of the 
covenant upon zoning changes, or upon certain changes 
in the identity of the grantee. The Court recognised this 
would be a civil matter between parties, not a matter 
of consent conditions, but expressed the view that the 
volunteered covenant was “barely adequate”, as the Court 
retained concerns about urbanisation by creeping stages. 
In the Court’s view, the mechanics of the covenant were 
insuffi cient: the covenant should not be limited to a certain 
grantee when the intention was to reinforce the Council’s 
consent notice. 

The Court also discussed planning evidence around the 
tenure of such covenants and the benefi ts of them being in 
place in perpetuity. The obiter comments are useful:

[23] “In perpetuity” is a very long time. On the 
other hand, my tentative view is that 15 years is too 
short. A period of two or three generations (40 to 
60 years) might be more appropriate”. ...

[25] Despite my reservations about the precise 
wording of the restrictive covenant settled by the 
parties to it, I still consider this might be a useful 
technique in other cases – if only to ensure that 
subdividing landowners (and the Council) think 
properly about what is appropriate land use (and 
urban design if applicable) in the longer term.

The appropriate duration of a land covenant is an important 
matter of debate, particularly as it is diffi cult to look too 
far into the future and understand how a covenant might 
inappositely inhibit future land use changes. As a rule of 
thumb, the writer would generally recommend that a land 

covenant have a maximum duration of 30 years, unless there 
are special circumstances otherwise. It is worth noting that 
the RMA is itself less than 30 years old, and what may seem 
appropriate now may have adverse impacts in the future. 

There can be relief from an overburdensome covenant 
under s 317 of the Property Law Act, which allows the 
District or High Court to modify or vary a covenant. It is 
useful to refl ect that such a decision would rest with the 
civil courts, not the Environment Court, though expert 
environmental evidence might well be given.

Albert Road Investments Ltd v Auckland Council
[2018] NZEnvC 102 and 121

In Albert Road Investments, ARIL appealed a decision of 
Auckland Council declining consent to a non-complying 
subdivision on the outskirts of Warkworth, within the 
Future Urban Zone (FUZ). The proposal was for a two-lot 
subdivision with a house lot of 2,800m2, a balance lot of 
1.315ha, and proposed consent conditions including 
provision for a consent notice. The appellant intended 
to subdivide, sell the house lot, and use the resulting 
capital to undertake further planning work towards further 
subdivision (at [33]). It is worth noting the Environment 
Court’s comment that the RMA treats “community-scale 
matters” as having “greater priority than the aspirations 
that an individual may have for using and developing their 
land” (at [26]). 

The appellant proposed a consent notice and development 
agreement providing for there to be no construction works, 
new buildings, services or further subdivision on either lot 
until zoning had changed (or a subdivision consent was 
granted) allowing for full urban development of the land. 
The consent notice condition was to be supplemented by 
a development agreement. 

The Court outlined the evidence around the development 
agreement at [44] (footnotes omitted):

In essence, the Development Agreement was 
intended as a means of contractually binding 
incoming purchasers of land sold following 
subdivision (and their successors in title) to certain 
covenants (which Mr Peters explained would be 
registered on related titles). In broad terms, once 
a Development Agreement in the disclosed terms 
had been entered into, the appellant would be 
conferred with a set of enforceable rights to control 
the management of what it terms a Subsequent 
Subdivision (the meaning of which term is reserved 
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was issued, querying whether a consent notice restricting 
subdivision was an appropriate means to protect visual 
amenity, given that varying the consent notice might 
be relatively straightforward. The Court raised whether 
restrictive covenants were a more appropriate legal 
mechanism. 

As this decision arose before the Land Transfer Act 2017 
was in effect, the Court commented that restrictive 
covenants depended on nearby owners wanting restrictive 
covenants in their favour (at [9]). It is worth noting that 
under the Land Transfer Act 2017, it is possible to give 
effect to covenants in gross – that is, covenants in favour of 
a person rather than other land. A restrictive covenant was 
proposed, and various iterations were worked through, 
including as to issues such as whether the covenant could 
direct notifi cation, whether it should run with the benefi ted 
land, and so on (at [12]–[15]). 

The covenant that was volunteered restricted further 
subdivision of three lots, with provision for expiry of the 
covenant upon zoning changes, or upon certain changes 
in the identity of the grantee. The Court recognised this 
would be a civil matter between parties, not a matter 
of consent conditions, but expressed the view that the 
volunteered covenant was “barely adequate”, as the Court 
retained concerns about urbanisation by creeping stages. 
In the Court’s view, the mechanics of the covenant were 
insuffi cient: the covenant should not be limited to a certain 
grantee when the intention was to reinforce the Council’s 
consent notice. 

The Court also discussed planning evidence around the 
tenure of such covenants and the benefi ts of them being in 
place in perpetuity. The obiter comments are useful:

[23] “In perpetuity” is a very long time. On the 
other hand, my tentative view is that 15 years is too 
short. A period of two or three generations (40 to 
60 years) might be more appropriate”. ...

[25] Despite my reservations about the precise 
wording of the restrictive covenant settled by the 
parties to it, I still consider this might be a useful 
technique in other cases – if only to ensure that 
subdividing landowners (and the Council) think 
properly about what is appropriate land use (and 
urban design if applicable) in the longer term.

The appropriate duration of a land covenant is an important 
matter of debate, particularly as it is diffi cult to look too 
far into the future and understand how a covenant might 
inappositely inhibit future land use changes. As a rule of 
thumb, the writer would generally recommend that a land 
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to each associated sale and purchase agreement). 
By way of example, that control is provided 
through covenants to not object to or oppose any 
resource consent for the Subsequent Subdivision 
or otherwise impede it through legal or other 
means. It also provided associated ‘step in’ rights 
in the event that a purchaser (called a ‘Principal’) is 
unable or refuses to carry out any of the specifi ed 
obligations under the Development Agreement.

There was also opinion evidence that the consent notice 
and development agreement would ensure that any 
effects associated with fragmentation would be less than 
minor, and that the development agreement could be 
incorporated into the consent notice condition, though in 
closing, most emphasis was placed on the consent notice 
(at [45]–[47]). The Court then dismissed the development 
agreement (at [48], footnotes omitted):

[48] We record that we fi nd that the Development 
Agreement would not have been a suitable 
mechanism for our purposes in any case. … 
the Development Agreement left the appellant 
with a discretion whether or not to enforce the 
covenants. It was not a mechanism that would 
have allowed [Council] any means of ensuring that 
covenants were enforced. With respect, we fi nd 
[the] suggestion that the Development Agreement 
could somehow be made the subject of a Consent 
Notice unworkable. For that to occur, it would fi rst 
need to be a consent condition as envisaged by ss 
108 and 220 RMA. Fundamentally, it is unsuitable 
in those terms being in the nature of a contract 
that allocates rights and duties as between two 
parties to a sale and purchase of land to which 
[Council] is not party (nor seeks to be).

The Court noted that given the diffi culties of the 
development agreement, it was proceeding on the basis 
that the consent notice was the sole mechanism for 
consideration. It was not in dispute that this consent notice 
satisfi ed the requirements of s 221 of the RMA. A consent 
notice was appropriate, and the Court made interim 
orders in order to allow the consent notice condition to be 
fi nalised. The parties were then able to reach agreement 
on the consent notice wording, which was approved by the 
Court in Albert Road Investments Ltd v Auckland Council 
[2018] NZEnvC 121. The development agreement was 
abandoned.

COMMENT AND CONCLUSION

The three cases outlined above – Ahuareka, Criffel Deer,
and Albert Road Investments – all concerned private land 
use arrangements: in Ahuareka, a restoration agreement; 
in Criffel Deer, a land covenant; and in Albert Road 
Investments, a development agreement. It is worth noting 
that all three decisions also concerned urbanisation: two 
in the fast-growing Auckland region, and one in the fast-
growing Queenstown Lakes District. In Ahuareka, the 
Court looked sceptically at a side agreement with a third 
party, fi nding it inconsistent with RMA principles. In Criffel 
Deer, the Court embraced private land covenants as a 
better means of environmental protection than a consent 
notice. In Albert Road Investments, the Court re-embraced 
scepticism to fi nd that a development agreement – to be 
given effect by way of a land covenant – was less preferable 
than a consent notice. Appropriate consent conditions 
were the way through the matter.

The Environment Court is, it seems, grappling with the 
role of private land use arrangements. This is not entirely a 
local phenomenon and has, for example, been examined 
in an Australian context in Pamela O’Connor, “Covenants 
as Regulation” (2011) 1 Property Law Review 154. But “one 
step forward, two steps back” seems to be the implication 
from these cases: it is only in Criffel Deer that the Court 
expressed comfort with – and in fact endorsed – these 
private arrangements. As consent conditions come to 
increasingly refer to and allow private arrangements in lieu 
of consent notices, it is useful to refl ect on the Environment 
Court’s views on these.

Finally, expert evidence should be further used and 
explored. These cases illustrate that it should not 
be assumed that the Environment Court has special 
expertise in pri vate land covenants, or how different legal 
instruments can be used to ensure that obligations run 
with land. There are many reasons to use arrangements 
outside the RMA to achieve RMA outcomes, including, 
for example, the potential for greater fl exibility in the 
documentation and enforcement of subdivision and land 
use arrangements. Resource management practitioners 
and their clients may benefi t from drawing on the skills of 
property and subdivision lawyers to explain the benefi ts of 
land covenants and other private arrangements by way of 
expert evidence. In this way, the relative strength and utility 
of these arrangements – and their appropriate duration – 
may be properly discussed and tested, and they may come 
to be welcomed rather than treated with undue scepticism.

INTRODUCTION

The management of natural resources is becoming 
increasingly complex and challenging. One approach 
commonly used to support the management of activities 
that have uncertain, complex and potentially signifi cant 
environmental effects, is adaptive management. Adaptive 
management is based on the premise that, although 
there is uncertainty as a result of incomplete knowledge, 
decision makers must act. It puts emphasis on learning and 
the subsequent adaptation of management based on that 
learning.

The concept of adaptive management is intuitive and 
resonates well with resource management practitioners 
and scientists. However, its fl exibility has led to confusion. 
As expressed by Gregory and others, “[f]ew concepts 
in environmental management are both as widely 
promoted and as widely misunderstood as adaptive 
management” (Robin Gregory, Dan Ohlson and Joseph 
Arvai Deconstructing adaptive management: criteria for 
applications to environmental management (Ecological 
Applications, 16(6): 2411, December 2006) at 2411).

In New Zealand, once a resource consent has been 
granted under the Resource Management Act 1991 
(RMA), the administrative decision is effective and fi nal. 
The inherent tension between the fi nality of decision 
making under the RMA and the need to allow fl exibility 
to “adapt” management actions during the lifetime of a 

resource consent is a likely source of legal problems. This 
raises the question of whether the RMA does provide the 
legal mechanisms to implement adaptive management as 
intended.

The aim of this article is to provide clarity on what successful 
adaptive management is and to evaluate whether the 
adjustment of resource consent decisions required to 
implement adaptive management can be made lawfully 
under the RMA. Furthermore, this article aims to present 
generic requirements derived from a case law analysis 
that could be used to develop best practice guidelines on 
adaptive management for practitioners. 

This article is an abbreviated version of an article submitted 
by Giles and Barton (Hilke Giles and Barry Barton Adaptive 
management under the RMA: the tension between fi nality 
and fl exibility, submitted to RM Theory & Practice).
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INTRODUCTION

The management of natural resources is becoming 
increasingly complex and challenging. One approach 
commonly used to support the management of activities 
that have uncertain, complex and potentially signifi cant 
environmental effects, is adaptive management. Adaptive 
management is based on the premise that, although 
there is uncertainty as a result of incomplete knowledge, 
decision makers must act. It puts emphasis on learning and 
the subsequent adaptation of management based on that 
learning.

The concept of adaptive management is intuitive and 
resonates well with resource management practitioners 
and scientists. However, its fl exibility has led to confusion. 
As expressed by Gregory and others, “[f]ew concepts 
in environmental management are both as widely 
promoted and as widely misunderstood as adaptive 
management” (Robin Gregory, Dan Ohlson and Joseph 
Arvai Deconstructing adaptive management: criteria for 
applications to environmental management
Applications, 16(6): 2411, December 2006) at 2411).

In New Zealand, once a resource consent has been 
granted under the Resource Management Act 1991 
(RMA), the administrative decision is effective and fi nal. 
The inherent tension between the fi nality of decision 
making under the RMA and the need to allow fl exibility 
to “adapt” management actions during the lifetime of a 
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ADAPTIVE MANAGEMENT

Adaptive management emerged in the late 1970s. The 
National Research Council describes adaptive management 
as a process with:

fl exible decision-making that can be adjusted 
in the face of uncertainties as outcomes from 
management actions and other events become 
better understood. Careful monitoring of these 
outcomes both advances scientifi c understanding 
and helps adjust policies or operations as part of an 
iterative learning process.

(National Research Council Adaptive management for 
water resources planning (National Academies Press, 
Washington, D.C., 2004) at 1).

Under adaptive management, regulatory, development 
or improvement actions become explicit experiments 
with uncertain outcomes that emphasise learning and the 
subsequent adaptation of management based on that 
learning (Craig R Allen and others Adaptive management 
for a turbulent future (Journal of Environmental 
Management, 92 1379-1384, 2011) at 1340).

Adaptive management is a systematic and goal-oriented 
process that can be separated into a set-up phase (in which 
fi ve structural elements are set up) and an iterative phase 
(in which these elements are incorporated into an iterative 
decision-making process that creates technical learning 
about the resource system) This is shown in Figure 1 and 
further explained in Table 1, below.

Element Description
Set-up phase
Stakeholder involvement Engage the appropriate stakeholders and ensure their involvement in the entire process. 

Objectives Identify clear, measurable, and agreed-upon management objectives to guide decision making and 
evaluate management effectiveness over time.

Management options Given the status of the resources being managed at that time, identify a set of potential 
management options at each decision point.

Predictive models Create models to predict how the resource system responds to the potential management options. 
A model may be a deterministic, conceptual or statistical model or another appropriate predictive 
tool.

Monitoring plan Design and implement a monitoring plan to: 

 i. evaluate progress toward achieving objectives; 

 ii. determine resource status;

 iii. increase understanding of resource dynamics via the comparison of predictions 
  against survey data; and

 iv. develop and refi ne models.

Iterative phase
Decision making At each decision point, select from initially identifi ed management options, based on management 

objectives and current state of understanding obtained from predictions and assessments.

Monitoring Use ongoing monitoring to track resource change in response to management options.

Assessment Assess predicted outcomes against achieved outcomes to:

 i. improve understanding of resource dynamics;

 ii. increase confi dence for models that accurately predict change and decrease 
  confi dence for models that are poor predictors of change; and

 iii. evaluate effectiveness of management and measure its success in attaining 
  management objectives.

Iteration Cycle through the iterative phase and, less frequently, back to the set-up phase. Cycling through 
the set-up phase allows for continuing involvement of stakeholders and re-assessment of objectives 
and management options to maintain overall relevance.

Table 1. Descriptions of the elements of the adaptive management process based on descriptions provided in the publications 
on adaptive management cited in this article.

Figure 1. The two phases and elements of the adaptive 
management process. Modifi ed from Williams (Byron K 
Williams Adaptive management of natural resources – 
framework and issues (Journal of Environmental 
Management, 92 1379-1384, 2011) at 1348). 

Adaptive management is often misunderstood because of 
a belief that it is akin to “trial and error.” Some believe that 
management approaches underpinned by expert advice or 
the requirement of environmental monitoring are suffi cient 
to make a project “adaptive” (Byron K Williams and 
Eleanor D Brown Adaptive Management: From More Talk 
to Real Action (Journal of Environmental Management, 53 
465-479, February 2014) at 469).

Adaptive management is useful for the management 
of many, but certainly not all, activities. It is useful for 
long-term management where uncertainty at the time of 
granting consent means that more than a single decision 
is required. Importantly, adaptive management can be 
detrimental if it risks a delay in making hard management 
decisions that allow degradation to progress beyond 
sustainable limits. For example, if a decision has the 
potential to adversely affect a critically endangered 
species, the potential impact on the species may make it 
unacceptable to conduct the experimentation inherent in 
adaptive management. 

SUSTAIN OUR SOUNDS AND BEYOND

The leading case on adaptive management in 
New Zealand is the Supreme Court decision Sustain Our 
Sounds Inc v New Zealand King Salmon Co Ltd [2014] 1 
NZLR 673 (Sustain our Sounds). It provides guidance on 
the circumstances under which adaptive management can 
be considered and requirements for its implementation in 
relation to the New Zealand Coastal Policy Statement 2010 
(NZCPS). 

The Court presented four factors that need to be assessed 
when determining “what an adaptive management regime 
must contain in any particular case before it is legitimate 
to use such an approach rather than prohibiting the 
development until further information becomes available” 
(Sustain our Sounds at [129]):

(a) the extent of the environmental risk (including the 
gravity of the consequences if the risk is realised);

(b) the importance of the activity (which could in some 
circumstances be an activity it is hoped will protect 
the environment);

(c) the degree of uncertainty; and

(d) the extent to which an adaptive management 
approach will suffi ciently diminish the risk and the 
uncertainty.

The Court regarded the risk and uncertainty test contained 
in (d) as the vital one. The Court accepted that, at least for 
this case, the following factors identifi ed by the Board of 
Inquiry are appropriate to assess for this fourth factor in the 
above list (Sustain our Sounds at [133]):

(a) there will be good baseline information about the 
receiving environment;

(b) the conditions provide for effective monitoring of 
adverse effects using appropriate indicators;

(c) thresholds are set to trigger remedial action before 
the effects become overly damaging; and

(d) effects that might arise can be remedied before 
they become irreversible.

The Board of Inquiry’s fi nal conditions of consent contained 
a comprehensive framework for marine environmental 
monitoring, adaptive management and reporting 
comprising environmental quality standards (EQS) and 
environmental objectives specifi ed in the conditions of 
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Figure 1. The two phases and elements of the adaptive 
management process. Modifi ed from Williams (Byron K 
Williams Adaptive management of natural resources – 
framework and issues (Journal of Environmental 
Management, 92 1379-1384, 2011) at 1348). 

Adaptive management is often misunderstood because of 
a belief that it is akin to “trial and error.” Some believe that 
management approaches underpinned by expert advice or 
the requirement of environmental monitoring are suffi cient 
to make a project “adaptive” (Byron K Williams and 
Eleanor D Brown 
to Real Action (Journal of Environmental Management, 53 
465-479, February 2014) at 469).

Adaptive management is useful for the management 
of many, but certainly not all, activities. It is useful for 
long-term management where uncertainty at the time of 
granting consent means that more than a single decision 
is required. Importantly, adaptive management can be 
detrimental if it risks a delay in making hard management 
decisions that allow degradation to progress beyond 
sustainable limits. For example, if a decision has the 
potential to adversely affect a critically endangered 
species, the potential impact on the species may make it 
unacceptable to conduct the experimentation inherent in 
adaptive management. 
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consent, baseline plans and reports to be completed 
before farms could be developed or fi sh could be stocked, 
ongoing requirements for annual Marine Environmental 
Monitoring and Adaptive Management Plan (MEM-AMP), 
annual reports and review of all plans and reports by a 
peer review panel (Sustain our Sounds at [136]). Sustain 
our Sounds confi rmed that this comprehensive adaptive 
management approach, as proposed by New Zealand 
King Salmon and subsequently extensively modifi ed by the 
Board of Inquiry, was lawful. However, the decision does 
not provide a rigid formula for adaptive management. It 
is therefore open to practitioners to use approaches to 
adaptive management other than the one used in that 
decision, providing it meets the requirements set out in the 
factors listed above. Most resource consent applications 
that utilise adaptive management are for activities that are 
less complex and are provided for within plans. In these 
instances, it is typical to see less detailed conditions of 
consent and more emphasis on more detailed provisions 
in environmental management plans (EMPs). 

While Sustain our Sounds is binding for cases subject to 
the NZCPS and will be infl uential for other decisions, there 
remains uncertainty how the guidance provided by Sustain 
our Sounds applies to cases not subject to the NZCPS and 
how the courts would decide if presented with a framework 
of conditions of consent and EMPs that are set up differently.

This article focuses on these more common and less 
complex resource consent applications and identifi es 
some generic requirements for conditions of consent and 
EMPs that refl ect the direction provided by the courts. The 
requirements derived here could be used to develop best 
practice guidelines for anybody considering the use of 
adaptive management. This would help make directions 
given by the courts more accessible to practitioners and 
thus support more consistent and effective implementation 
of adaptive management in the resource consent process. 

Emphasis is placed on EMPs, which have become 
increasingly important for complex consents, especially 
those that use adaptive management for managing 
environmental effects. Environmental management plans 
often contain requirements for mitigation methods, 
monitoring and other consent compliance aspects. 
However, as Judges Hassan and Kirkpatrick have 
observed, it is important “to ensure that [an EMP] is used 
as an appropriate method and is not treated as a sort of 
dumping ground for problems and a way of avoiding those 
that are too hard” (J Hassan and DA Kirkpatrick Conditions 
of consent for complex development (paper presented 
to Resource Management Law Association Conditions of 
Consent Roadshow, 2014)). 

HOW MUCH CERTAINTY DOES THE RMA 
REQUIRE AT THE TIME OF DECISION MAKING 
ON GRANTING A RESOURCE CONSENT?

As a fi rst step in addressing whether resource consent 
decisions can be lawfully adjusted to meet the 
requirements of adaptive management, this section 
presents the fi ndings of a case law analysis that focussed 
on the level of certainty required at the time of resource 
consent decision making under the RMA. Details of this 
analysis are described in Giles and Barton (Hilke Giles 
and B Barton Adaptive management under the RMA: the 
tension between fi nality and fl exibility submitted to RM 
Theory & Practice). The results of the case law analysis are 
presented in Table 2.

WHAT MECHANISMS ARE AVAILABLE UNDER 
THE RMA THAT ALLOW DECISIONS TO 
BE ADJUSTED TO IMPLEMENT ADAPTIVE 
MANAGEMENT?

Once a resource consent has been granted, adaptive 
management requires decisions to be periodically 
adjusted. Adjustments may include changes in 
management practices, modifi cation of acceptable 
environmental limits or changes in monitoring plans. If the 
increased understanding obtained through monitoring and 
assessment indicates that effects are within the more severe 
range of predicted effects, or even higher than initially 
predicted, management practices may need to refl ect 
reduced intensity of the managed activity and monitoring 
efforts may need to be increased. If, however, increased 
understanding reveals that effects are comparatively 
low, the activity may be allowed to proceed at increased 
intensity and/or monitoring efforts may be reduced.

This section examines mechanisms permitted under the 
RMA that allow such adjustments to be made. A similar 
question was explored by Mike Freeman in relation to 
the use of environmental models in the resource consent 
process (Mike Freeman The resource consent process: 
Environmental models and uncertainty (Resource 
Management Journal, 2, August 2011) at 1).

Table 2. Results of a case law analysis undertaken to 
determine the level of certainty required at the time of 
decision making on granting a resource consent under the 
RMA. The analysis focussed on four aspects: (1) conditions 
of consent, (2) EMPs (purpose, content and level of 
completion), (3) Implementation and enforceability of 
EMPs and (4) Delegation.

Cases reviewed Requirements derived from case analysis
(1) Conditions of consent
Auckland Volcanic Cones Society Inc v Transit New Zealand 
Ltd [2003] NZRMA 54 (EnvC) at [199].

• Conditions of consent must specify clear environmental 
outcomes and objectives for EMPs.

• Objectives must not be too vague to be enforceable.

• Acceptable levels of performance standards (for 
example for monitoring parameters) must be specifi ed 
in conditions of consent.

• Where the nature of the activity makes it diffi cult 
to formulate precise well-defi ned standards, clear, 
practicable, effective and enforceable standard should 
be specifi ed in conditions of consent to protect the 
environment from adverse effects.

Lower Waitaki River Management Society Inc v 
Canterbury Regional Council EnvC Christchurch C80/2009, 
21 September 2009 at [385] and [463].

Mount Field Ltd v Queenstown Lakes District Council
[2012] NZEnvC 262 at [7], [77] and [79].

Royal Forest and Bird Protection Society Inc v Gisborne 
District Council [2013] NZRMA 336 (EnvC) at 337 and [87].

Wellington Fish and Game Council v Manawatu-Wanganui 
Regional Council [2017] NZEnvC 37 at [175].

(2) EMPs (purpose, content and level of completion)
Re Canterbury Cricket Association Inc [2013] NZEnvC 184. • The purpose of EMPs is to specify how objectives 

specifi ed in conditions will be met.

• The methodology of how acceptable environmental 
limits are to be achieved can be provided in EMPs.

• If the level of detail required in an EMP cannot be 
provided at the time of decision making on granting 
consent:

- As a minimum, the applicant must provide evidence 
demonstrating in broad terms how the objectives of 
the EMP are to be achieved; and

- The requirements for EMPs must be read in 
conjunction with other controls embedded in 
conditions.

Crest Energy Kaipara Ltd v Northland Regional Council 
EnvC Auckland A132/2009, 22 December 2009 at [222].

Crest Energy Kaipara Ltd v Northland Regional Council
[2011] NZEnvC 26, [2011] NZRMA 420 at [26].

Director-General of Conservation v Marlborough District 
Council EnvC Christchurch C113/2004, 17 August 2004 
at [40].

Mount Field Ltd v Queenstown Lakes District Council
[2012] NZEnvC 262 at [77] and [82].

Wellington Fish and Game Council v Manawatu-Wanganui 
Regional Council [2017] NZEnvC 37 at [175].

West Coast Environmental Network v West Coast Regional 
Council [2013] NZEnvC 178 at [44] and [45].

Wood v West Coast Regional Council [2000] NZRMA 193 
(EnvC) at 193.

(3) Implementation and enforceability of EMPs
Lower Waitaki River Management Society Inc v Canterbury 
Regional Council [2009] NZEnvC 242 at [408] and [554].

• Consents must specify implementation requirements for 
EMPs in conditions to ensure they can be enforced.

• There must be certainty that a consent holder has the 
legal right to perform all works that might be required 
under an EMP.

West Coast Environmental Network v West Coast Regional 
Council [2013] NZEnvC 178 at [54].

(4) Delegation
Crest Energy Kaipara Ltd v Northland Regional Council 
EnvC Auckland A132/2009, 22 December 2009 at [222].

• It is not lawful to delegate the making of substantive 
decisions. Substantive decisions are decisions that are 
suffi ciently important to have a bearing on whether the 
consent should be granted or not.

• Conditions of consent can delegate certifi cation, but 
decision making must not constitute approval, arbitration 
or a judicial function.

• The preparation or completion of EMPs after consent 
has been granted creates a risk of unlawful delegation. 
Managing this risk requires careful examination of the 
nature of the delegated decisions.

Director-General of Conservation v Marlborough District 
Council [2004] 3 NZLR 127 (HC) at [28].

Mount Field Ltd v Queenstown Lakes District Council
[2012] NZEnvC 262 at [77].

Royal Forest and Bird Protection Society Inc v Gisborne 
District Council [2013] NZRMA 336 (EnvC) at 337 and at 
[88].

Turner v Allison [1971] NZLR 833 (CA) at 856.

West Coast Environmental Network v West Coast Regional 
Council [2013] NZEnvC 178 at [27] and [43].

Wood v West Coast Regional Council [2000] NZRMA 193 
(EnvC).
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(1) Conditions of consent
Auckland Volcanic Cones Society Inc v Transit New Zealand 
Ltd [2003] NZRMA 54 (EnvC) at [199].Ltd [2003] NZRMA 54 (EnvC) at [199].Ltd

Lower Waitaki River Management Society Inc v 
Canterbury Regional Council
21 September 2009 at [385] and [463].21 September 2009 at [385] and [463].

Mount Field Ltd v Queenstown Lakes District Council
[2012] NZEnvC 262 at [7], [77] and [79].

Royal Forest and Bird Protection Society Inc v Gisborne 
District Council [2013] NZRMA 336 (EnvC) at 337 and [87].District Council [2013] NZRMA 336 (EnvC) at 337 and [87].District Council

Wellington Fish and Game Council v Manawatu-Wanganui 
Regional Council

(2) EMPs (purpose, content and level of completion)
Re Canterbury Cricket Association Inc

Crest Energy Kaipara Ltd v Northland Regional Council 
EnvC Auckland A132/2009, 22 December 2009 at [222].

Crest Energy Kaipara Ltd v Northland Regional Council
[2011] NZEnvC 26, [2011] NZRMA 420 at [26].

Director-General of Conservation v Marlborough District 
Council EnvC Christchurch C113/2004, 17 August 2004 Council EnvC Christchurch C113/2004, 17 August 2004 Council
at [40].

Mount Field Ltd v Queenstown Lakes District Council
[2012] NZEnvC 262 at

Wellington Fish and Game Council v Manawatu-Wanganui 
Regional Council

West Coast Environmental Network v West Coast Regional 
Council [2013] NZEnvC 178 at [44] and [45].Council [2013] NZEnvC 178 at [44] and [45].Council

Wood v West Coast Regional Council
(EnvC) at 193.

(3) Implementation and enforceability of EMPs
Lower Waitaki River Management Society Inc v Canterbury 
Regional Council

West Coast Environmental Network v West Coast Regional 
Council [2013] NZEnvC 178 atCouncil [2013] NZEnvC 178 atCouncil

(4) Delegation
Crest Energy Kaipara Ltd v Northland Regional Council 
EnvC Auckland A132/2009, 22 December 2009 at [222].

Director-General of Conservation v Marlborough District 
Council [2004] 3 NZLR 127 (HC) at [28].Council [2004] 3 NZLR 127 (HC) at [28].Council

Mount Field Ltd v Queenstown Lakes District Council
[2012] NZEnvC 262 at

Royal Forest and Bird Protection Society Inc v Gisborne 
District Council [2013] NZRMA 336 (EnvC) at 337 and at District Council [2013] NZRMA 336 (EnvC) at 337 and at District Council
[88].

Turner v Allison [1971] NZLR 833 (CA) at 856.

West Coast Environmental Network v West Coast Regional 
Council [2013] NZEnvC 178 atCouncil [2013] NZEnvC 178 atCouncil

Wood v West Coast Regional Council
(EnvC).
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MODIFICATIONS OF EMPS

Consent conditions can contain provisions for making 
amendments to EMPs by certifi cation. The important 
limitations are that the decision-making involved cannot 
constitute approval, arbitration or a judicial function. What 
changes can lawfully be made to EMPs by certifi cation is 
a complex question. The Environment Court has provided 
some clarifi cation and set limits on the extent to which 
EMPs can be modifi ed after consent has been granted 
(West Coast Environmental Network v West Coast Regional 
Council [2013] NZEnvC 178 at [44] and [54]; Wood v West 
Coast Regional Council [2000] NZRMA 193 (EnvC) at 193), 
stipulating that:

• EMPs can be changed to refl ect changes in technology.

• EMPs must only be changed for the purpose of 
enhancing environmental performance, not to reduce it.

• Modifi cations of EMPs must be based on monitoring 
results.

PLANNED STAGED DEVELOPMENT

Planned staged development allows for pre-defi ned 
changes in management actions (typically increased 
development) if pre-defi ned conditions have been met, 
typically confi rmed by monitoring results. This approach 
is commonly used, for example, in resource consents for 
aquaculture activities or removal of mangroves, and aligns 
with the objectives and elements of adaptive management. 

CHANGE AND REVIEW OF CONSENT 
CONDITIONS

Conditions of consent can be changed or reviewed under 
s 127 and 128 of the RMA. The procedure that must be 
followed can be seen as unattractive to the consent 
holder and a tool that adds very little fl exibility to resource 
management. Reviews are generally regarded as a tool of 
last resort (Philip Milne When is enough, enough? Dealing 
with cumulative effects under the Resource Management 
Act (Simpson Grierson, Wellington, 2008) at 27). On the 
other hand, Judges Hassan and Kirkpatrick have argued 
that:

… [c]onsidered properly, a well-drafted review 
condition can be benefi cial to all parties, including 
affected persons, by enabling adjustment and 
adaptation over time without the cost and trouble 
of a full application. Such conditions recognise 

that complexity will often involve adaptation and 
provide a mechanism for ongoing sustainable 
management into the future.

(J Hassan and DA Kirkpatrick Conditions of consent for 
complex development (paper presented to Resource 
Management Law Association Conditions of Consent 
Roadshow, 2014). 

SHORTENED DURATION OF CONSENT

Uncertainty can also be addressed by granting resource 
consent applications with a short duration. The Environment 
Court and High Court have demonstrated that a short consent 
duration can be an effective way to address uncertainty. 
Decisions refl ect a balancing of certainty and security for 
existing and future investment for the applicant, national 
and regional economy (Bright Wood New Zealand Ltd v 
Southland Regional Council EnvC Christchurch C143/99, 17 
August 1999 at [10]; Te Rangatiratanga O Ngati Rangitihi Inc 
v Bay of Plenty Regional Council [2010] 16 ELRNZ 312 (HC) 
at [93] and [95]), the existence of appropriate measures to 
mitigate effects (Genesis Power Ltd v Manawatu-Wanganui 
Regional Council (2006) 12 ELRNZ 241, [2006] NZRMA 536 
(HC) at [89]; Te Rangatiratanga O Ngati Rangitihi Inc v Bay of 
Plenty Regional Council [2010] 16 ELRNZ 312 (HC) at [93]), 
the potential for adverse impacts to increase or vary during 
the term (Royal Forest and Bird Protection Society of New 
Zealand Inc v Waikato Regional Council [2007] NZRMA 439 
at [45]), when new material information is likely to become 
available (at [48]) and the cost of funding a replacement 
consent (at [53]). While it is not possible to generalise these 
balancing decisions, the guidance from both courts can be 
applied to the circumstances of a different activity and thus 
inform whether and how shortened duration of consent 
could be used for managing uncertainty. 

These cases show that shortened duration of consent can 
be an effective way to address uncertainty and provide 
some guidance on how this mechanism can be applied 
under the circumstances of a specifi c case.

CAN ADAPTIVE MANAGEMENT BE LAWFULLY 
IMPLEMENTED UNDER THE RMA?

There is inherent tension between the fi nality of decision 
making under the RMA and the need for fl exibility in 
adaptive management. Sustain our Sounds sheds useful 
guidance for complex resource consent applications 
subject to the NZCPS, but the decision does not extend 

to other situations beyond this. This article adds to that 
guidance by taking a broader view of legal issues that may 
arise under different, typically less complex, frameworks 
of conditions of consent and EMPs, which are more 
common for resource consent applications that utilise 
adaptive management and apply to all resource consent 
applications under the RMA. 

This article assessed whether adaptive management can be 
lawfully implemented under the RMA under a framework 
of conditions of consent and EMPs by comparing the 
fi ndings of relevant case law analyses to the key elements 
of adaptive management. This comparison, described in 
more detail by Giles and Barton (Hilke Giles and B Barton 
Adaptive management under the RMA: the tension 
between fi nality and fl exibility submitted to RM Theory & 
Practice), demonstrated that the resource consent process 
under the RMA supports each element of the adaptive 
management process. 

While some mechanisms available under the RMA to 
support the adjustments of decisions after consent 
has been granted have been used effectively, there is 
opportunity to further explore how certifi cation, change 
and review of consent conditions and shortened duration 
of consent could be used more effectively and in a manner 
that is not perceived punitive or regarded as a tool of last 
resort by consent holders and regulators.

Depending on the specifi c circumstances, there may also 
be legal diffi culties. There are legal limitations on adjusting 
decisions after granting consent. As explored through the 
case law analysis, the legal options available at a time after 
consent has been granted, depend on the specifi c nature 
of conditions of consent and EMPs. This indicates that there 
is likely a strong negative correlation between the effort 
made during the set-up phase of adaptive management 
and the potential for legal disputes related to adjustments 
in decision making after consent has been granted. This 
can result in a restricted ability to implement adaptive 
management successfully, particularly if little effort was put 
into the set-up phase (Figure 1). For this reason, meeting 
RMA requirements alone may not be enough for successful 
adaptive management. Developing guidance to clarify 
the requirements of the set-up phase, i.e. the resource 
consent application and decision stage, is possibly the 
most important step for improving the implementation of 
adaptive management under the RMA.

OPPORTUNITIES FOR IMPROVING THE 
IMPLEMENTATION OF ADAPTIVE MANAGEMENT 
UNDER THE RMA

This research has revealed a range of opportunities for 
improving the implementation of adaptive management 
under the RMA. These include:

• Developing guidance and best practice guidelines for 
practitioners involved in the consenting process to help 
make directions given by the courts more accessible and 
support the effective and consistent implementation of 
adaptive management.

• Further exploring how existing mechanisms available 
under the RMA could be used more effectively in support 
of adaptive management, for example, certifi cation and 
review of consent.

• Improving the understanding of adaptive management 
by practitioners involved in resource consent processes 
to:

- strengthen the focus on co-operation and the 
opportunities of adaptive management rather than 
viewing it primarily as a tool within an adversarial 
process; and

- highlight the benefi ts of voluntarily undertaking 
more work than legally required in the early stages 
of the process to reduce the risk of legal obstacles to 
effectively adjusting management options over time.

Finally, uncertainty and risk of potential adverse effects 
may be too high to allow for the experimentation inherent 
in adaptive management. Under these conditions adaptive 
management is not suitable and other management 
approaches are required.
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to other situations beyond this. This article adds to that 
guidance by taking a broader view of legal issues that may 
arise under different, typically less complex, frameworks 
of conditions of consent and EMPs, which are more 
common for resource consent applications that utilise 
adaptive management and apply to all resource consent 
applications under the RMA. 

This article assessed whether adaptive management can be 
lawfully implemented under the RMA under a framework 
of conditions of consent and EMPs by comparing the 
fi ndings of relevant case law analyses to the key elements 
of adaptive management. This comparison, described in 
more detail by Giles and Barton (Hilke Giles and B Barton 
Adaptive management under the RMA: the tension 
between fi nality and fl exibility
Practice), demonstrated that the resource consent process 
under the RMA supports each element of the adaptive 
management process. 

While some mechanisms available under the RMA to 
support the adjustments of decisions after consent 
has been granted have been used effectively, there is 
opportunity to further explore how certifi cation, change 
and review of consent conditions and shortened duration 
of consent could be used more effectively and in a manner 
that is not perceived punitive or regarded as a tool of last 
resort by consent holders and regulators.

Depending on the specifi c circumstances, there may also 
be legal diffi culties. There are legal limitations on adjusting 
decisions after granting consent. As explored through the 
case law analysis, the legal options available at a time after 
consent has been granted, depend on the specifi c nature 
of conditions of consent and EMPs. This indicates that there 
is likely a strong negative correlation between the effort 
made during the set-up phase of adaptive management 
and the potential for legal disputes related to adjustments 
in decision making after consent has been granted. This 
can result in a restricted ability to implement adaptive 
management successfully, particularly if little effort was put 
into the set-up phase (Figure 1). For this reason, meeting 
RMA requirements alone may not be enough for successful 
adaptive management. Developing guidance to clarify 
the requirements of the set-up phase, i.e. the resource 
consent application and decision stage, is possibly the 
most important step for improving the implementation of 
adaptive management under the RMA.
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Early on Queen’s Birthday weekend in 2018, heavy rains 
inland of Tolaga Bay washed vast amounts of plantation 
forestry slash and silt down the hillsides towards the 
sea, causing massive damage to farms, homes and 
coastal ecosystems. The spotlight on plantation forestry 
continued throughout 2018. In November, Hawke’s Bay 
Regional Council reported that recent harvesting of 
plantation forests planted in the 1990s was generating 
millions of tonnes of sediment and slash and smothering 
the seabed. Marlborough’s residents and Council had 
also earlier sounded the alarm over sedimentation and 
damage to the Marlborough Sounds. Meanwhile on 
land, the march of wilding conifers across New Zealand’s 
dryland ecosystems, native bush, and farmlands continues 
at a rate of about 90,000ha per year (Ministry of Primary 
Industries “Wilding Conifers” (18 January 2019) <www. 
mpi.govt.nz>).

While those signifi cant environmental risks and impacts 
exist, plantation forestry benefi ts New Zealand’s economy 
and provides signifi cant employment. In 2016/2017 the 
value of forest product exports was $5.47 billion, and 
the total contribution of the forest industry to GDP was 
$3.55 billion. In 2016 the number of forestry workers 
was approximately 11,000 (New Zealand Forest Owners 
Association and Ministry for Primary Industries “Facts and 
Figures” (2017) <www.nzfoa.org.nz>). 2018 fi gures are 
likely to be comparable.

Plantation trees also make an essential contribution to 
carbon sequestration. New Zealand’s exotic forest biomass 
carbon was estimated at 283 million tonnes in 2015 (an 
increase of 150 million tonnes or 114 per cent since 1990). 
If carbon of the exotic forest soil is included, the total 
biomass carbon volume is 451 million tonnes in the same 
period (“Facts and Figures”). When it comes to plantation 
forestry these benefi ts are only temporary; sequestered 
carbon is deemed to be released on harvest, so forestry 
land use must continue for this benefi t to endure.

Authors:
Sally Gepp, Environmental 
Lawyer, Royal Forest and Bird 
Protection Society of New 
Zealand Inc and Madeleine 
Wright, Environmental Lawyer

Plantation Forestry: Are the Legal 
and Policy Settings Right to 
Incentivise the Right Tree in the 
Right Place for the Right Purpose?

Continued

Against that background, three signifi cant developments 
occurred in relation to the forestry industry in 2018. 

The fi rst is that Te Uru Rākau (Forestry New Zealand) was 
established and announced its goal of planting 1 billion 
forestry trees (1BT) by 2028. While at least 500 million 
trees are expected to be delivered through current 
planting rates (Te Uru Rākau “The One Billion Trees 
Programme: Our future, our billion trees” (November 
2018) <www.teurutakau.govt.nz>) this programme will still 
require a determined expansion and acceleration of new 
commercial forestry to achieve the target. This expansion 
has the potential to increase environmental impacts if not 
carefully managed, but can also help address risks; for 
example, replanting under a 1BT scenario may also assist 
in replanting in low wilding risk species.

Second, the Resource Management (National 
Environmental Standard for Plantation Forestry) 
Regulations 2017 (NESPF) came into effect in May 
2018. The NESPF is the key legislative tool controlling 
plantation forestry, and so getting it right is crucial 
to ensuring plantation forestry’s environmental risks 
are adequately managed. It includes rules for forestry 
activities that apply nationally. Regional and district plans 
may not be inconsistent with the NESPF, except that 
they can be more stringent than the NESPF in narrowly 
specifi ed circumstances, particularly in relation to some 
s 6 RMA matters of national importance or where other 
national direction – such as the New Zealand Coastal 
Policy Statement – applies and must be given effect to (cl 
6). As discussed below, a one-year review of the NESPF is 
set to commence in the next few months.

Third, an Environment Court decision (Mawhinney 
v Auckland Council [2018] NZEnvC 15) signifi cantly 
expanded the scope of forestry’s existing use rights, with 
major implications for the application of territorial authority 
rules including those in the NESPF.

The question this article explores is how these different 
legal and policy infl uences fi t together and whether they 
result in a system which incentivises the right tree in the 
right place for the right purpose.  We draw on a recently 
completed report that the authors contributed to, which 
assesses the NESPF in light of 1BT and in advance of the 
one-year NESPF review. 

THE ONE-YEAR REVIEW

The NESPF is novel in that it is the fi rst national 
environmental standard to attempt to address almost all
the activities of a single productive sector (out of scope 
matters include transportation, forestry effects on water 
yield and sites of cultural signifi cance). The Government 
committed to a review of the NESPF within a year of it 
becoming operative. Te Uru Rākau has recognised that this 
review has become even more critical in light of changes 
in the operating context for forestry, including the 1BT 
programme and the effects of severe weather events 
and poor forestry harvest management described above. 
A Government-appointed stakeholder group (which 
included forestry representatives alongside other primary 
production interests, infrastructure providers, iwi, and 
NGOs) has also delivered a draft National Policy Statement 
for Indigenous Biodiversity to the Government, which 
includes recommendations relating to plantation forestry 
(Te Uru Rākau, Terms of Reference for One Year Review of 
NES-PF, February 2019).

The NESPF Review terms of reference state that the 
review’s purpose includes assessing how the NESPF 
is being implemented, identifying any issues that have 
arisen during implementation, and addressing specifi c 
issues raised by ministers since the NESPF was gazetted. 
The review is also meant to identify gaps and barriers to 
implementation faced by councils and forestry companies. 

The specifi c matters the review will cover include: 

• whether the settings in the NESPF relating to harvesting 
and slash management are appropriate for controlling 
the environmental effects of plantation forestry on 
erosion-prone land, including whether the controls for 
ESC orange and red zone land are too narrow; 

• whether any changes to the afforestation and replanting 
provisions in the NESPF are needed to ensure it is 
consistent with the 1BT programme; 

• the wilding tree controls within the context of the 
Government’s Wilding Conifer Management Strategy; 
and 

• biodiversity protections, including for indigenous plants 
and mobile fauna like birds and fi sh. 
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Against that background, three signifi cant developments 
occurred in relation to the forestry industry in 2018. 

The fi rst is that Te Uru Rākau (Forestry New Zealand) was 
established and announced its goal of planting 1 billion 
forestry trees (1BT) by 2028. While at least 500 million 
trees are expected to be delivered through current 
planting rates (Te Uru Rākau “The One Billion Trees 
Programme: Our future, our billion trees” (November 
2018) <www.teurutakau.govt.nz>) this programme will still 
require a determined expansion and acceleration of new 
commercial forestry to achieve the target. This expansion 
has the potential to increase environmental impacts if not 
carefully managed, but can also help address risks; for 
example, replanting under a 1BT scenario may also assist 
in replanting in low wilding risk species.

Second, the Resource Management (National 
Environmental Standard for Plantation Forestry) 
Regulations 2017 (NESPF) came into effect in May 
2018. The NESPF is the key legislative tool controlling 
plantation forestry, and so getting it right is crucial 
to ensuring plantation forestry’s environmental risks 
are adequately managed. It includes rules for forestry 
activities that apply nationally. Regional and district plans 
may not be inconsistent with the NESPF, except that 
they can be more stringent than the NESPF in narrowly 
specifi ed circumstances, particularly in relation to some 
s 6 RMA matters of national importance or where other 
national direction – such as the New Zealand Coastal 
Policy Statement – applies and must be given effect to (cl 
6). As discussed below, a one-year review of the NESPF is 
set to commence in the next few months.

Third, an Environment Court decision (
v Auckland Council
expanded the scope of forestry’s existing use rights, with 
major implications for the application of territorial authority 
rules including those in the NESPF.

The question this article explores is how these different 
legal and policy infl uences fi t together and whether they 
result in a system which incentivises the right tree in the 
right place for the right purpose.  We draw on a recently 
completed report that the authors contributed to, which 
assesses the NESPF in light of 1BT and in advance of the 
one-year NESPF review. 
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FORESTRY EXISTING USE RIGHTS

The review will also look at whether foresters operating 
under existing resource consents or who have existing use 
rights under s 10 RMA can be subject to controls under the 
NESPF. 

In Mawhinney, the Environment Court held that an existing 
use needs to take into account that different aspects of an 
overarching activity may occur frequently or even annually 
and may be seasonal or cyclical over periods of years (at 
[69]). The Court found (at [80]):

… that an existing use of plantation forestry 
includes the whole cycle from preparation, 
planting, through growing and maintenance to 
harvesting and removal. Ancillary activities, which 
are part of the existing use, include construction of 
tracks, landings and roads (subject to regional plan 
requirements in relation to crossings of waterways 
and sediment control) and destruction/removal of 
understorey and adjacent vegetation. 

For a crop of Pinus radiata the whole process may take 
place over a period of 25 to 35 years before the cycle can 
begin again (at [80]). The Court continued (at [81]):

The fact that there is a gap of (say) 30 years between 
the fi rst planting and the second does not mean 
that the existing use has been discontinued under s 
10(2) RMA. On the other hand, a gap of more than 
12 months between termination of felling and new 
planting might trigger s 10(2) RMA.

While the Court of Appeal had previously held that existing 
use rights are not to be assessed at “the point in the 
operational cycle existing on the day the new rule takes 
effect”, the Mawhinney approach is a signifi cant extension 
to the Court of Appeal fi nding that an existing use is to be 
assessed on the basis of “the normal year round operation” 
(Rodney District Court v Eyres Eco-Park Limited [2007] 
NZCA 13 at [18]).

The implications of the new approach could be signifi cant. 
In Mawhinney the Environment Court recognised that:

[56] … if the court fi nds that the existing use 
includes removal of vegetation (not simply 
understorey) which is inside signifi cant ecological 
areas or is for the purpose of track maintenance, or 
is within 20 metres of any stream then it does not 

matter what the district rules say: the use may be 
continued (but subject to any regional rules …) as 
an existing use. 

Careful consideration of the place of regional rules to 
achieve regional functions (maintenance of indigenous 
biodiversity and maintenance or enhancement of water 
quality in particular) will be required to address this shift in 
jurisprudence.

THE ENVIRONMENTAL DEFENCE SOCIETY AND 
FOREST & BIRD REPORT

In advance of the one-year NESPF Review, the 
Environmental Defence Society (EDS) and Forest & Bird 
jointly produced a report analysing the NESPF (M Wright, 
S Gepp and D Hall A Review of the Resource Management 
(National Environmental Standards for Plantation Forestry) 
Regulations 2017: are the settings right to incentivise “the 
right tree in the right place”, an d is a high trust regulatory 
model the right fi t for a high risk industry (March 2019)). The 
report explores the effectiveness of the NESPF and identifi es 
issues or gaps in interpretation and implementation 
(although any assessment of implementation is obviously 
challenging given the short timeframe since the NESPF 
came into effect), lack of alignment with other national 
policy direction, misalignment or missed opportunities in 
evolving national climate change policy. 

The report makes three overarching observations. The fi rst 
is that the NESPF’s approach to afforestation and replanting 
is too permissive and needs to be re-examined and have 
greater stringency applied. 

With many existing plantations nearing point of harvest 
and the increased effort to get more trees in the ground, 
decisions about where plantation forests are located and 
what trees are planted are critical. Planning to identify 
signifi cant environmental values or risks should be 
occurring before planting, not at the point of harvest or 
when a certain operational activity needs to occur. This 
applies to new plantation forests and new rotations at 
existing sites. The NESPF does not currently provide for 
that level of forward planning. 

An example is afforestation and replanting in green, yellow, 
and orange-zoned land, which is a permitted activity despite 
many orange and some yellow-zoned land areas being at 
high risk of erosion. In red-zoned land both activities are 
permitted provided the area is less than 2ha in a calendar 

year. The question needs to be asked: should trees that 
are planted specifi cally for removal be put in these areas? 
They might provide some stabilisation benefi ts but those 
are short-term and the erosion and sediment discharge 
that will follow on harvest will be signifi cant, even from 
smaller areas. The Government’s 1BT planting programme 
anticipates a signifi cant portion of permanent forest, and 
areas where risk of adverse environmental effects from tree 
removal is high should be targeted. The NESPF needs to 
provide a robust and clear regulatory framework that is 
consistent with that approach. 

Similarly, waterbody setback provisions are inadequate in 
that they set at a distance for which there is no ecological 
justifi cation (5m), or at a distance (10m) which, in light 
of damage that occurs during harvest, will effectively be 
halved. These setbacks only apply to a subset of water 
bodies, either because of size restrictions (for example, 
wetlands) or due to exclusion altogether (for example, 
ephemeral streams). Setback distances at afforestation and 
replant are critical as once a tree is in the ground it will 
likely be removed, meaning impacts are inevitable. 

In terms of wilding risk, a requirement for resource consent 
is only triggered if the Wilding Conifer Calculator (a risk 
assessment tool that scores environmental conditions and 
risks) gives an area a rating of 12 or “high risk”, despite a 
10 or 11 rating equating to “relatively high risk” (Wilding 
Conifers “Wilding Spread Risk Calculator” (March 2012) 
<www.wildingconifers.org.nz>). Replanting in the same 
species is permitted no matter what species is used, and 
even where resource consent would have been required 
for the fi rst plantation, meaning wilding conifer spread risk 
is perpetuated on replanting. 

The second overarching observation is that the presumption 
inherent in the NESPF that plantation forestry activities 
should be permitted activities (subject to standards) needs 
to be revisited. A complex, intensive activity that not only 
has immediate impacts but contributes to diffuse pollutants 
does not easily lend itself to the certainty and specifi city 
required for a permitted activity standard of national 
application. This is particularly so when that activity occurs 
across a national landscape that is extremely diverse and 
which, in many areas, is reaching environmental limits.  

The result of taking a permitted activity approach is the 
use of permitted standards which are either inadequate to 
achieve the necessary level of environmental protection 

in all situations or, are uncertain and subject to subjective 
judgement. They are therefore diffi cult to implement or 
enforce. 

Reliance on the production of management plans at key 
points in the forestry rotation (particularly harvest) as a 
permitted activity standard means these plans cannot 
be amended or rejected by councils even where they 
are inadequate. This places a high degree of reliance on 
foresters designing adequate management plans and 
complying with vague permitted standards. This is a very 
“high trust” model, which may not be warranted given the 
seriousness of potential environmental impacts, variability 
in practice around the country, and compliance outcomes 
in some areas. For example, the 2017/2016 forestry 
compliance review undertaken by Marlborough District 
Council found 50 per cent non-compliance and 20 per 
cent serious non-compliance (Marlborough District Council 
Forestry Monitoring Report E335-003-002-01).

National direction has its positives but will only achieve 
its sustainable management purpose if national permitted 
activity standards are set at a point which will ensure 
protection of all environments across the country. Failure 
to achieve this will see continued loss of, and ongoing 
cumulative impacts on, some of our already threatened 
ecosystems and biodiversity – like wetlands, estuaries and 
other silt-sensitive coastal ecosystems. The devastation 
at Tolaga Bay shows that people, too, are at risk from 
poorly managed plantation forestry. Council oversight via 
resource consent has its positives in allowing site-specifi c 
assessment of risks and development of site-specifi c 
management responses. However, it isn’t a silver bullet 
either, as council rigour in approaching these types of 
issues is variable around the country. 

The third overarching observation is that in most instances 
the adverse environmental impacts of clear-fell harvesting 
are signifi cant; therefore, policy needs to be developed to 
facilitate a transition to more sustainable methods, such as 
continuous cover forestry and other silviculture techniques. 
Alternative methods, like continuous cover forestry, have 
a whole range of benefi ts from erosion to biodiversity to 
water quality. This is how plantation forestry is undertaken 
in many other countries, and research needs to be 
undertaken to examine how those methods can be applied 
here, and what is required to make a transition in harvest 
method commercially viable for New Zealand foresters. 
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year. The question needs to be asked: should trees that 
are planted specifi cally for removal be put in these areas? 
They might provide some stabilisation benefi ts but those 
are short-term and the erosion and sediment discharge 
that will follow on harvest will be signifi cant, even from 
smaller areas. The Government’s 1BT planting programme 
anticipates a signifi cant portion of permanent forest, and 
areas where risk of adverse environmental effects from tree 
removal is high should be targeted. The NESPF needs to 
provide a robust and clear regulatory framework that is 
consistent with that approach. 

Similarly, waterbody setback provisions are inadequate in 
that they set at a distance for which there is no ecological 
justifi cation (5m), or at a distance (10m) which, in light 
of damage that occurs during harvest, will effectively be 
halved. These setbacks only apply to a subset of water 
bodies, either because of size restrictions (for example, 
wetlands) or due to exclusion altogether (for example, 
ephemeral streams). Setback distances at afforestation and 
replant are critical as once a tree is in the ground it will 
likely be removed, meaning impacts are inevitable. 

In terms of wilding risk, a requirement for resource consent 
is only triggered if the Wilding Conifer Calculator (a risk 
assessment tool that scores environmental conditions and 
risks) gives an area a rating of 12 or “high risk”, despite a 
10 or 11 rating equating to “relatively high risk” (Wilding 
Conifers “Wilding Spread Risk Calculator” (March 2012) 
<www.wildingconifers.org.nz>). Replanting in the same 
species is permitted no matter what species is used, and 
even where resource consent would have been required 
for the fi rst plantation, meaning wilding conifer spread risk 
is perpetuated on replanting. 

The second overarching observation is that the presumption 
inherent in the NESPF that plantation forestry activities 
should be permitted activities (subject to standards) needs 
to be revisited. A complex, intensive activity that not only 
has immediate impacts but contributes to diffuse pollutants 
does not easily lend itself to the certainty and specifi city 
required for a permitted activity standard of national 
application. This is particularly so when that activity occurs 
across a national landscape that is extremely diverse and 
which, in many areas, is reaching environmental limits.  

The result of taking a permitted activity approach is the 
use of permitted standards which are either inadequate to 
achieve the necessary level of environmental protection 
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This year the RMLA received fi ve applications for a 
scholarship for 2018 and while all fi ve applications were 
of an exceptionally high quality, we acknowledge and 
congratulate Mr Peter Bevan as the successful recipient.

Mr Bevan graduated from the University of Auckland 
in 2013 with an LLB (Hons) / BSc Major in Chemistry, 
Specialisation in Environmental Science and his previous 
academic achievements include Senior Scholar in Law 
(2013) and Chemistry (2010). He was a Solicitor at Chapman 
Tripp (Auckland) with over fi ve years’ experience  advising 
government, energy sector, industrial, and pro-bono clients 
on a range of environmental and planning law matters. 

Mr Bevan has commenced a Master of Philosophy (MPhil) 
in Environmental Policy at the University of Cambridge 
researching agricultural greenhouse gases and land use 
decisions in Aotearoa, New Zealand. 

This topic stood out because it addresses a serious 
environmental issue currently faced by New Zealand, but 
also globally. Mr Bevan’s dissertation will explore how 
a concern for global food security and climate change 
mitigation could be integrated into land use decision-
making in Aotearoa New Zealand – through reform to the 
RMA, or otherwise. In particular, it will consider options 
for how New Zealand could equitably contribute to the 
global challenge of feeding 10 billion people by 2050, 
in a manner consistent with a transition to a zero-carbon 
economy. The RMLA Scholarship Selection Committee 
also considered it would be good to have a local 
perspective on these global issues to encourage further 
thinking around them.

In his spare time, Mr Bevan said he enjoys playing the 
piano, cooking, and hiking New Zealand’s great outdoors 
with his wife. We certainly hope his research will contribute 
to the quality of those great outdoors for generations to 
come. Ngā mihi nunui ki a koe Peter. 

True to RMLA’s ethos of fostering an understanding of 
resource management law and its implementation in a 
multidisciplinary framework, the RMLA scholarship not 
only provides fi nancial support for the applicants’ research 
thesis; it also provides a powerful platform for their career 
advancement.

Peter will see his work published in the RMLA’s highly 
respected Resource Management Theory & Practice 
annual publication.

Bundled into the scholarship package is a one-year RMLA 
membership, providing unrestricted access to RMLA’s 
publications, news and discounted entry to all RMLA events. 
This provides our scholarship winners with invaluable 
learning as well as networking opportunities with RMLA’s 
diverse, broad-based membership.

The RMLA extends its warmest congratulations to Peter 
and wishes him every success in his postgraduate studies. 
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