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INTRODUCTION AND BACKGROUND

In this decision the Environment Court imposed its first-ever 
order restricting a litigant from bringing Court proceedings 
under the Resource Management Act 1991 (RMA).

This case concerned an enforcement order granted to the 
Whanganui District Council in 2009, to stop Mr Adrian Page 
from conducting earthworks and vegetation clearance 
at a Whanganui property. In the nine years following the 
enforcement order, Mr Page brought a number of cases to 
the Environment Court, High Court and Court of Appeal in 
relation to appealing, seeking amendments to, or applying 
to cancel various elements of, the enforcement order.

In March 2018 Mr Page made further related applications 
to the Environment Court. In response, the Council 
applied to strike out Mr Page’s applications, and for an 
order restricting Mr Page from commencing or continuing 
proceedings under s 288C of the RMA.

In its decision released in June 2018, the Environment 
Court dismissed Mr Page’s applications. Instead, the Court 
made an order under s 288C of the RMA, the first order of 
its kind, restraining Mr Page from bringing proceedings to 
the Court.

SECTION 288C ORDERS

As part of the RMA amendments on 1 March 2017, the 
Environment Court was granted the power to restrict 
litigants from bringing proceedings to the Court under 
ss 288C–288F of the RMA. These new s 288C orders were 
introduced as a result of the Judicature Modernisation 
Bill 2013 (178). Similar provisions have also been introduced 
to the District Court Act 2016, Senior Courts Act 2016, 
Te Ture Whenua Maori Act 1993 and Employment Relations 
Act 2000.

A s 288C order can be made where a litigant brings at least 
two proceedings that are “totally without merit” (s 288D(1) 
and (2)). In Page Judge Kirkpatrick stated that this includes 
situations where it is impossible for a claim to succeed, it 
exposes the other party to inconvenience, harassment and 
disproportionate expense, and/or it is brought without any 
regard to its merit.

Section 288C orders can have either limited or extended 
effect. A limited order restrains a litigant from continuing 
or commencing civil proceedings on a particular matter in 
the Environment Court, whereas an extended order has the 
same effect but applies to a particular matter or a related 
matter, and is slightly wider in scope.

Section 288C orders made under the RMA only restrain 
litigants from bringing proceedings in the Environment 
Court, and have effect for up to three years, but can be 
made for a longer period (not exceeding five years) if the 
judge is satisfied that there are exceptional circumstances.

THE DECISION

As this order was the first of its kind under the RMA, and 
with few examples to turn to under other legislation, 
the Environment Court looked to the old “vexatious 
litigant” power under s 88B of the Judicature Act 1908 for 
guidance. The Court considered that the parallels between 
this provision and the “totally without merit” concept in 
s 288C orders meant that the older case law assisted with 
interpretation of the RMA provisions. In his reasoning 
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Judge Kirkpatrick stated that, while there were differences, 
both powers had as their purpose “the control of legal 
proceedings to address abuses of process” by giving 
courts power to restrict litigants from bringing proceedings 
(at [56]).

In considering whether to impose a s 288C order, the 
Environment Court discussed the principles relevant to 
the old vexatious litigant provisions. Judge Kirkpatrick 
referred to several cases under s 88B that illustrated the 
need to consider whether a litigant’s right to access the 
courts was outweighed by the need to protect opponents 
from harassment, as well as protecting the judicial system’s 
resources. The old vexatious litigant provisions, which 
were exercised scarcely, were accepted as being a justified 
limitation of rights under the New Zealand Bill of Rights 
Act 1990.

After considering the old vexatious litigant provisions, 
the Environment Court stated that the s 288C orders in 
the RMA are also a justified limitation on rights contained 
in the Bill of Rights Act, for the same reasons. The Court 
stated that while the general right of a citizen to access 
justice is of high importance, there are circumstances 
where this right is restricted.

Judge Kirkpatrick held that Mr Page had brought two or 
more proceedings on particular and related matters which 
were totally without merit (while noting the difficulty in 
determining what a “proceeding” was, due to varying use 
of the term in legislation). The Court stated that the first 
proceeding included the seven decisions relating to the 
Council’s application for enforcement orders. The Court 

held that this presented “a record of repetitive applications 
with increasingly untenable grounds and no merit” (at [76]). 
The Court then stated that the second proceeding included 
the subsequent applications by Mr Page to change or 
cancel the enforcement order, and for a declaration (as well 
as the associated appeals). Judge Kirkpatrick stated that 
these were without any objective merit, unlikely to succeed, 
and exposed the Council to disproportionate expense and 
inconvenience. The Court held that both proceedings were 
“totally without merit” (at [78]).

The Court stated that while a s 288C order would diminish 
Mr Page’s rights to access the Court, the Court was also 
required to protect the Council from meritless proceedings. 
As a result the Court made an extended order under 
s 288C against Mr Page, restraining him from bringing 
proceedings on all matters related to earthworks and 
vegetation clearance undertaken by him at the Whanganui 
property for a three-year period.

COMMENT

The Page decision indicates that, while the power to restrict 
litigants from bringing proceedings will be exercised with 
caution, the Environment Court is willing to use this power 
in appropriate situations. The complexities and competing 
rights that are bundled up in these new orders were 
illustrated in this decision, with the Court required to delve 
into the history of the proceedings in order to satisfy itself 
that justice was best served by granting the order.

Disclaimer: Kensington Swan acted for the Whanganui 
District Council in these proceedings.
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