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INTRODUCTION

The Resource Legislation Amendment Act 2017 (RLAA) 
made a number of changes to the Resource Management 
Act 1991 (RMA). Through the RLAA, s 120(1A) was 
introduced into the RMA, consequently limiting appeal 
rights in certain circumstances. This article considers 
the wider effects of s 120(1A), particularly as it relates to 
applications for subdivision consent. 

THE RLAA

The RMA has been amended over 20 times in its 27-year 
existence, and arguably a number of the difficulties in 
applying the RMA “[stem] from the prolific number of 
amending Acts that have been passed over the years” 
(Geoffrey Palmer “Ruminations on the problems with the 
Resource Management Act” (address to Local Government 
Compliance Conference, Auckland, November 2015) 
at 3). The RLAA introduced change across a number of 
areas, and has not been universally supported by lawyers 
and academics in the RMA field. Simon Berry and Helen 
Andrews described the RLAA as the “final straw” for the 
RMA, and considered that the RMA is being brought to 
its knees (Simon Berry and Helen Andrews “The Final 
Straw for the RMA? Some shortcomings of the Resource 
Legislation Amendment Bill 2015” August 2016 RMJ 1). 
Other commentators have been more positive, seeing the 
RLAA as allowing greater iwi input into plan-making and 
RMA decision-making processes (Anna Brenstrum, Annie 

O’Connor, and Dave Randal “Māori interests in natural 
resource management: 2017 in review” March 2018 Māori 
LR (available at: <www.maorilawreview.co.nz>); or have 
simply acknowledged that criticism of the RLAA reflects a 
“clash of views” (Michelle Hooper “Seven things property 
lawyers should know about the Resource Legislation 
Amendment Act 2017” (2017) 18(1) The Property Lawyer 
17at 17).

Rather than considering the RLAA as a whole, this article 
considers specifically the addition of s 120(1A) into the 
RMA and addresses the wider implications of the provision 
as it relates to applicants and the general public.

SECTION 120(1A)

Section 120(1) provides a general right of appeal to the 
Environment Court against the whole or any part of a 
decision of a consent authority on an application for a 

Author:
Thomas Gibbons, Director, 
McCaw Lewis

Subdivision Consent Appeals

www.rmla.org.nz


RESOURCE 
MANAGEMENT  
JOURNAL 17w

w
w

.r
m

la
.o

rg
.n

z

Continued

resource consent, or on an application for a change of 
consent conditions, or on a review of consent conditions 
by:

(a) the applicant or consent holder;

(b) any person who made a submission on the  
application or review of consent conditions;

(c) in relation to a coastal permit for a restricted coastal 
activity, the Minister of Conservation.

Section 120(1A) limits this general right of appeal and 
states:

(1A) However there is no right of appeal under this 
section against the whole or any part of a decision of 
a consent authority referred to in subsection (1) to the 
extent that the decision relates to 1 or more of the 
following, but no other, activities:

(a) a boundary activity, unless the boundary activity 
is a non-complying activity;

(b) a subdivision, unless the subdivision is a non‑complying 
activity;

(c) a residential activity as defined in section 95A(6), 
unless the residential activity is a non-complying 
activity. (Emphasis added)

That is, s 120(1A) removes the right of an applicant for 
a subdivision consent to appeal the consent authority’s 
decision to the Environment Court, unless the subdivision 
is classified as a non-complying activity. The appeal rights 
of submitters have also been removed.

TRANSITIONAL ARRANGEMENTS

Transitional arrangements deserve some attention. The 
RLAA received royal assent on 18 April 2017, and most 
of the RMA amendments, including the introduction of 
s 120(1A), came into effect on 18 October 2017. Section 3B 
of the RLAA amended sch 12 of the RMA, which relates to 
transitional provisions and savings.

Clause 8 of sch 12 provides that, if, immediately before 
commencement of an amendment, an application for a 
resource consent has been lodged with a local authority but 
has not proceeded to the stage at which no further appeal 
was possible, then the application is to be determined 
as if the amendment has not been made (see cls 8(1), 
8(2)(a) and 8(3)). In practical terms, an application for a 
subdivision consent that is lodged before 18 October 2017 

is to be treated as if s 120(1A) is not in effect. Therefore, 
an application submitted before 18 October 2017 can be 
appealed to the Environment Court within the standard 15 
working day timeframe set out in s 121(1) of the RMA.

REMOVAL OF APPEAL RIGHTS

Through s 120(1A), an application for a subdivision 
consent does not automatically allow for a right of 
appeal to the Environment Court. Rights to appeal 
stem from fundamental concerns about procedural 
fairness and justice, and give the public confidence that 
judicial decisions can be challenged (see, for example, 
Harlon Leigh Dalton “Taking the Right to Appeal (More or 
Less) Seriously” (1985) 95 Yale LJ 62).

While it is generally accepted that a right to appeal from 
a decision of an administrative tribunal or specialist body 
can be restricted, there is an argument that an applicant’s 
ability to appeal a decision motivates the consent authority 
to consider an application thoroughly and provide a quality 
decision, thus reducing the risk of an applicant appealing 
their decision. In this context, it is also noted that the 
Environment Court has oversight across local authorities, 
and can help ensure consistency in how local authorities 
make decisions and apply the RMA.

The removal of particular appeal rights by s 102(1A) was 
addressed in various Ministry for the Environment analyses, 
including the Regulatory Impact Statement – Resource 
Legislation Amendment Bill 2015 and the Cabinet Paper 
“Regulatory Impact Statement – Cabinet paper for policy 
decisions for Resource Legislation Amendment Bill 
Departmental Report” (30 August 2016). Both papers 
considered consent appeals and the main policy reasons 
behind their removal. It appears the main reason for s 
120(1A) was to limit the ability for neighbours and the 
wider public to appeal subdivision consent decisions, 
which could delay their implementation and at times curtail 
the development of land. The RIS argued that there should 
be a presumption in favour of subdivision, restrictions on 
public input into subdivision decisions, and a removal of 
the ability to appeal decisions to the Environment Court. In 
particular, the RIS states at:

“When considered together, the proposals will 
help to make the consent authority’s resource 
consent decision the ‘last stop’ and will require 
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submitters and applicants to put their best case to 
the council, rather than waiting for an Environment 
Court appeal. It will give developers certainty that 
the council’s decision is final (notwithstanding 
judicial review) – particularly where their proposal 
is consistent with developments signalled by plans. 
The proposal therefore supports the realisation of 
plan objectives.” (at [286])

Reading the RIS and Cabinet Paper together, it is clear 
that the policy reasoning behind s 120(1A) was to see a 
presumption in favour of subdivision, and limit the appeal 
rights of neighbours and the wider public in regard to 
applications for subdivision consent. While s 120(1A) 
reflects these directions and concerns, the effect of 
s 120(1A) is a complete curtailment of appeal rights, rather 
than only limiting the rights of neighbours and the wider 
public to appeal a decision.

EXCEPTION FOR NON-COMPLYING ACTIVITIES

Under s 120(1A)(b), a subdivision consent can still be 
appealed if it was granted in regards to a non-complying 
activity. There is authority that a non-complying activity 
status provides a signal of greater scrutiny and inevitably 
a higher chance that a consent will be declined (see 
Mighty River Power Ltd v Porirua City Council [2012] 
NZEnvC 213 at [34]). The RIS also refers to a desire for 
greater certainty where a proposal is consistent with a 
relevant plan. Conversely, a non-complying activity is by 
its nature inconsistent with the relevant District Plan, and 
where a consent is granted for a non-complying activity, 
it is arguable that a submitter may have a greater interest, 
therefore should have a stronger right to an appeal.

Consequently, an odd incentive may have been created 
through s 120(1A). The RIS envisaged that applicants 
(and submitters) would present their “best case” to a 
consent authority. However, now that there is a risk that an 
application for a discretionary activity could be declined, 
with no right of appeal, an applicant may be motivated to 
apply for a subdivision that originally has a non-complying 
status. If the application is declined, the applicant will 
still hold a right of appeal to the Environment Court. This 
arguably creates an incentive for developers to pursue 
non-complying activities, at least in some circumstances. 

JUDICIAL REVIEW AND OBJECTION RIGHTS

It was noted in the RIS that a disgruntled applicant or 
submitter could still seek relief by way of judicial review. This 

remains the case under the RLAA: although the addition of 
s 120(1A) limits appeal rights, the applicant can still review 
a decision by way of judicial review. However, it is worth 
noting that the right of judicial review is very different from 
a right to appeal, and in particular, that a right of judicial 
review is to the High Court, while an appeal would be to 
the Environment Court. Arguably, keeping the resolution of 
an issue concerning a resource consent within the auspices 
of the Environment Court better fits the overall framework 
and integrity of the RMA.

Objection rights also remain under ss 357 and 357A, 
though these generally do not apply to a consent authority 
decision to decline consent (see s 357A(2)).

DIRECT REFERRAL

As discussed above, the RIS encouraged applicants to 
present their “best case” to the consent authority. It may 
be that in some situations, the preferred option for an 
applicant will be by way of direct referral to the Environment 
Court. Where an application for a resource consent has 
been notified, the applicant can request that the matter 
goes directly to the Environment Court (see ss 87C and 
87D). The consent authority then considers the request. 
A request for a non-notified application is to be returned, 
while a decision on a notified application must be made 
within 15 working days, with no right to be heard (s 87E). If 
the request is granted, the consent authority must prepare 
a report for the Court under s 87F, and on receiving the 
report, the applicant who wants to continue to have the 
Environment Court hear the matter must lodge a notice 
of motion with the Court (s 87G). The Court then applies 
various provisions, including ss 104 and 104A–104D, as if it 
were the consent authority.

There was previously some discussion that the direct referral 
procedure may be useful for those applications likely to be 
appealed, as having the matter heard by the Environment 
Court in the first instance avoids the need for two hearings 
in the event of an appeal (see www.environmentguide.
org.nz). However, following the introduction of s 120(1A) 
this argument may have become largely redundant, as the 
second hearing is unlikely to eventuate.

Direct referral may, however, remain useful following 
the introduction of the RLAA amendments. There are a 
number of situations in which an applicant would rather 
have a matter heard by the Environment Court than by 
a consent authority. In some applications, a developer 
will want an entirely independent party to hear matters, 
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rather than a consent authority, although this risk can 
largely be ameliorated by the use of independent hearing 
commissioners. On other occasions, an applicant may 
consider that their evidence will receive a better evaluation 
by the Environment Court than at consent authority level. 
Additionally, some applicants may pursue direct referral for 
strategic reasons, such as seeking to neutralise opposition. 

Some commentators have suggested that the method of 
direct referral may have the effect of locking out interested 
parties in the process (Alec Nevis Dawson “How to Defend 
(and Attack) the Resource Management Act: The Principled 
Consequences of Reducing Public Participation in 
Environmental Decision-Making” (LLB(Hons) Dissertation, 
University of Otago, 2013) at 43). Making things difficult 
for opposing submitters may sound scurrilous, but it is 
worth remembering that it is also a driver behind the RLAA 
reforms. Finally, some applicants may simply want their day 
in court, and with no appeal rights, a direct referral will be 
the only way to achieve this.

FURTHER REFORM?

The Government has announced an intention for further 
RMA reform, or, at the least, a reversal of existing reforms. 
For some critics, a wholesale reversal of the RLAA would 
be welcomed; for others, the whole RMA is broken. For 
the purposes of this article we consider two scenarios for 
reform of s 120(1A).

Repeal s 120(1A)

The first option is to repeal s 120(1A) in its entirety. It is 
likely those who oppose the RLAA overall would support 
this option. The RIS outlined a presumption in favour of 
subdivision and less notification of applications. The 
purpose of this presumption was to minimise the number of 
people deemed to be impacted by subdivision decisions, 
thereby reducing the risk and number of people who may 
oppose an application for subdivision.

However, there are two key arguments against repeal. 
Firstly, we have not yet had time to consider or assess 
the impact of s 120(1A). The impact of legislative change 
should be assessed before deciding whether its effects 
are positive or negative (Palmer (2015) at 6–8). Secondly, 
the drivers for the RLAA remain unchanged, in terms of 
a shortage of housing, and the subdivision required to 
support a solution to the housing crisis. By way of example, 
the Housing Accords and Special Housing Areas Act 2013 
remains in force. 

Revise s 120(1A)

Alternatively, s 120(1A) could be amended to better 
target submitters. Section 120(1A)(b) has removed appeal 
rights for applicants and submitters, even though they 
hold completely different roles. An applicant, by nature, 
makes the application, investing time and money in its 
potential success. A submitter responds to the application, 
whether in opposition or support. The issues identified in 
the RIS and Cabinet Paper could effectively be dealt with 
by removing the appeal rights of submitters only, leaving 
applicants free to appeal. As the Cabinet Paper noted:

“Appeals from neighbours or the wider public 
(whether threatened or real) have considerable power 
to reduce housing supply, delay developments, or 
prevent developments occurring at all.” (at [225])

Other commentators have noted that in practice, it is 
often the applicant for consent, particularly in the case 
of subdivision consents, that appeals the local authority’s 
decision, generally because of difficult or unworkable 
consent conditions (Daniel Sadlier and Simon Pilkinton 
“Recent Reforms: Making the Resource Management 
Act Great Again?” (ADLS CPD webinar paper, July 2017) 
at 6–7). Sadlier and Pilkinton suggest (at 7) that the 
introduction of s 120(1A) may lead to more applications for 
judicial review; this seems a less efficient use of court time 
than retaining appeal rights.

In terms of the thrust of the RLAA, appeals from applicants 
over decisions to decline an application for subdivision 
consent have no ability to reduce housing supply, delay 
development, or prevent development. Rather, allowing 
applicants to appeal will enable development and 
housing supply, ensuring that when consent authorities 
get things wrong, there is a further right of recourse to the 
Environment Court. 

To give effect to this view, s 120(1A) could be amended so 
that it reads:

(1A) However, there is no right of appeal under this 
section [by a submitter under s 120(1)(b)] against the 
whole or any part of a decision of a consent authority 
referred to in subsection (1) to the extent that the 
decision relates to 1 or more of the following, but no 
other, activities:
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(a) a boundary activity, unless the boundary activity 
is a non-complying activity:

(b) a subdivision, unless the subdivision is a non-
complying activity:

(c) a residential activity as defined in section 
95A(6), unless the residential activity is a non-
complying activity.

(1AA) For the avoidance of doubt, nothing in section 
120(1A) affects the appeal rights of an applicant.

This approach prefers applicants over submitters, and 
some critics will oppose it purely on those grounds, 
particularly those who believe public participation remains 
at the heart of the RMA (see, for example, Dawson (2013)). 
For others, the reinstatement of applicants’ appeal rights 
would be a positive move promoting development and 
housing supply. Support for this change largely depends 
on the extent of agreement with the issues identified in the 
RIS and Cabinet Paper, and the thrust of the RLAA itself.

CONCLUSION

This brings us back to the broader questions of RMA reform. 
There will be those who see the RLAA as fundamentally 
flawed, others who see it as virtually perfect, and still 
others who think it is too soon to tell. There has not yet 
been a significant analysis of individual provisions, and this 
article has considered various conceptual issues, rather 
than aiming to be an empirical assessment.

Section 120(1A), one of the many reforms introduced by 
the RLAA, removes appeal rights on subdivision consent 
applications in most circumstances. After considering the 
background to s 120(1A), the transitional arrangements, 
and some issues with dealing with s 120(1A) in practice, 
it has been argued that further amendment of s 120(1A) 
is required. The proposed solution is to amend s 120(1A) 
to reinstate an applicant’s right of appeal. This will better 
allow the intent of the RLAA to be achieved. 
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