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Introduction

The passing of the Marine and Coastal Area (Takutai Moana) 
Act (“MCAA”) by Parliament on 24 March 2011 establishes 
a new regime for recognition of customary rights and title 
over the foreshore and seabed. A Court of Appeal finding that 
the Maori Land Court had jurisdiction to determine claims of 
customary ownership of the foreshore and seabed in Ngati 
Apa v Attorney-General [2003] 3 NZLR 643 led to the previous 
Government’s enactment of the Foreshore and Seabed Act 
2004 (“FSA”). The FSA removed the ability of Maori to seek 

recognition of their customary or aboriginal title and vested 
beneficial ownership of the foreshore and seabed in the 
Crown, but allowed existing freehold title to remain. The 
perceived elimination of customary title under the FSA led 
to the creation of the Maori Party, as well as adverse reports 
by The Waitangi Tribunal (WAI 1071) and a United Nations 
Special Rapporteur (E/CN.4/2006/78/Add.3, 13 March 2006). 
Despite the criticism of the FSA it is worth noting that many 
of the provisions found under the MCAA are based on those 
found in the earlier enactment. This article provides some 
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comparison of the MCAA with the FSA. The principal 
intention of the article, however, is to describe 
and comment on the key components of the new 
legislation, particularly those that effect decision 
making under the Resource Management Act 1991 
(“RMA”).

Common ownership

Purpose
The purpose of the MCAA is to protect the legitimate 
interests of all New Zealanders, recognise the mana 
tuku iho exercised by iwi, hapu and whanau, provide 
for the exercise of customary interests in the marine 
and coastal area and acknowledge the Treaty of 
Waitangi (s 4). It does this primarily by repealing the 
FSA, and establishing different categories of rights to 
the marine and coastal area. In particular, it restores 
customary interests that the FSA had extinguished 
and divests the Crown and local authorities of title 
to the marine coastal area, creating the “common 
marine and coastal area” (“CMCA”) (s 11(3)). The 
commons is distinguished from existing freehold title 
and areas vested in the Crown as conservation areas, 
national parks or reserves (s 2(1) of the Conservation 
Act 1987 and s 2 of the Reserves Act 1977). Iwi, hapu 
and whanau groups are able to seek recognition of 
protected customary rights (“PCR”) and customary 
marine title (“CMT”) within the CMCA.

Extent of the marine and coastal area
The CMCA means the marine and coastal area 
(“MCA”), excluding, as discussed, private title and 
conservation areas. The MCA is defined as meaning:

“(a) … the area that is bounded,—
“(i) on the landward side, by the line of mean 

high-water springs; and
“(ii) on the seaward side, by the outer limits of the 

territorial sea; and
“(b) includes the beds of rivers that are part of the 

coastal marine area (within the meaning of the 
Resource Management Act 1991); and

“(c) includes the airspace above, and the water space 
(but not the water) above, the areas described in 
paragraphs (a) and (b); and

“(d) includes the subsoil, bedrock, and other matter 
under the areas described in paragraphs (a) and 
(b) …”

This is effectively the same definition as used for 
the “foreshore and seabed” in the FSA. However, the 
coastal marine area (“CMA”) is defined under the 
RMA as meaning:

“the foreshore, seabed, and coastal water, and the air 
space above the water—
(a) Of which the seaward boundary is the outer limits 

of the territorial sea:
(b) Of which the landward boundary is the line of mean 

high water springs …”

C learly the definitions for the MCA and CMA are very 
similar. The principal difference between the two 
definitions is that water is included in the definition 
of the CMA but not in the definition of the MCA. The 
purpose of the RMA is the sustainable management 
of resources, whereas the purpose of the MCAA 
includes the exercise of customary interests which 
involves recognition of property rights. The drafters 
of the MCAA may have chosen to exclude water 
from the definition of the MCA in order to avoid any 
possibility that customary title to coastal water could 
be recognised.

Another difference is that the MCA does not expressly 
include the seabed, but does include “the beds of 
rivers”. Rather it includes under (d) “the subsoil, 
bedrock, and other matter under the areas” bounded 
by the landward side of mean high water springs and 
the seaward side of the territorial sea. It is likely that 
the seabed is supposed to be caught by “other matter 
under the areas”. This is not clear, however, as the 
areas bounded by mean high water springs and the 
territorial sea are not provided with any physical 
description. This makes it difficult to say with 
certainty what the word “under” is meant to refer to 
in any physical sense.

The MCA definition is probably intended to cover 
the seabed. Nevertheless, the aforementioned lack 
of certainty could lead to questions of who exercises 
jurisdiction over the seabed within the CMCA. This is 
because the MCAA amends s 30(1)(d)(ii) of the RMA to 
provide that regional councils now have jurisdiction 
over:

“… the occupation of space in, and the extraction of sand, 
shingle, shell, or other natural material from, the coastal 
marine area, to the extent that it is within the common 
marine and coastal area.”

If the seabed is not part of the CMCA then regional 
councils will not exercise jurisdiction over such 
things as occupation of the seabed. Furthermore, 
the definition of CMCA excludes those parts of the 
MCA that are “specified freehold land”, or owned by 
the Crown as a conservation area, national park or 
reserve. That means s 30(1)(d)(ii) does not provide 
regional councils with jurisdiction over occupation 
and extraction of natural materials within parts 

 Continued from page 1



Resource Management Journal 3Resource Management Journal 3

of the CMA that are held in Maori, private or Crown 
title. It appears that there is a lacuna under the 
RMA and MCAA concerning the legislative body 
that is responsible for ensuring that occupation and 
extraction of natural materials in those parts of the 
CMA are sustainably managed.

Freedom of access, �ishing and navigation
The issue of public access to the foreshore and seabed 
was particular contentious during progress of the 
MCAA through Parliament. Many expressed concern 
that public access might be excluded or charged for 
by Maori who gained customary title to the CMCA. 
Section 26 provides for the rights of individuals to 
access and engage in recreation in the CMCA without 
charge. These rights are subject to any wahi tapu 
conditions that might be set out in a CMT order or 
agreement pursuant to ss 78 and 79 of the MCAA.

Navigation rights to the entire MCA are protected 
under s 27. Rights of navigation are also subject to 
wahi tapu protection conditions. There is potential 
for rights of access and recreation to be confused 
with navigation rights as navigation, recreation and 
access are undefined. Recreation and access rights 
are confined to the CMCA, whereas navigation rights 
extend throughout the MCA. The difference between 
a ship temporarily moored to load/unload passengers 
for recreational activities (access right) and a ship 
temporarily moored to load/unload cargo, crew, 
equipment and passengers (navigation right) may be 
difficult to distinguish.

Fishing rights are preserved under s 28. Section 79(2) 
provides that while wahi tapu conditions may affect 
the exercise of fishing rights, they must not do so 
to the extent that such conditions prevent fishers 
from taking their lawful entitlement under fisheries 
legislation.

Protected customary rights

PCRs are a form of use right. In simple terms they 
convey upon the holder a right to use resources located 
in a particular area. PCRs can be obtained by either 
Court order or agreement. PCRs do not include fishing 
and commercial aquaculture activities, or activities 
relating to wildlife and marine mammals under the 
Wildlife Act 1953 or Marine Mammals Protection 
Act 1978. Activities based on spiritual or cultural 
associations are also excluded, unless manifested by a 
physical activity or resource use (s 51(2)(e)).

Exemption from sections 9 to 17 of the RMA
Section 52(1) provides that a PCR “may be exercised 
under a protected customary rights order or an 

agreement without a resource consent, despite any 
prohibition, restriction or imposition that would 
otherwise apply in or under ss 12 to 17 of the Resource 
Management Act 1991”.

Thi s means inter alia that regional councils are 
not able to exercise their abatement, enforcement 
or prosecution powers under the RMA. Regional 
councils cannot, for example, take enforcement 
action in the event that the exercise of a customary 
right has an adverse effect on the environment under 
s 17 of the RMA.

Rather, the Minister of Conservation is empowered 
under s 56 to impose controls on the exercise of the 
customary right if it is likely to have a significant 
adverse effect on the environment. Section 56 is a 
major watering down of regional council powers in 
respect of compliance and enforcement under the 
RMA. Furthermore, it enables an increase in the 
scale of adverse effects than would otherwise be 
permitted under the RMA.

Sec tion 56 has the potential to enable activities 
that are inconsistent with the legislative regime 
under the RMA. In particular, activities that fail 
“to recognise and provide for” matters of national 
importance listed under s 6, or to achieve the 
purpose of sustainable management under s 5 of the 
RMA. Notably, one of the purposes of the MCAA is “to 
ensure the protection of the legitimate interests of 
all New Zealanders in the marine and coastal area 
of New Zealand” (s 4(1)(a)). It is conceivable that 
this section might be resorted to in the case where 
a PCR has a more than minor adverse effect on the 
environment that does not amount to a significant 
adverse effect. However, the rules of statutory 
interpretation likely mean that the specific wording 
of s 56 overrides the general wording of s 4.

Resource consents
Sect ion 20 makes it clear that nothing under 
the MCAA is intended to have retrospective 
effect on resource consents granted before the 
commencement of the Act, or activities lawfully 
undertaken without a resource consent or other 
authorisation. It is important to note that s 20 does 
not extend to cover pre-existing applications for 
resource consent. Nevertheless, applications for 
resource consents lodged prior to recognition of 
PCR or CMT are protected by ss 55(1) and 64(1). This 
is consistent with s 7 of the Interpretation Act 1999, 
which provides that “[a]n enactment does not have 
retrospective effect” (Of�icial Assignee v Petricevic 
[2011] 1 NZLR 467 (HC) at [31]–[40]; and Re Auckland 
City Council A127/05, 4 August 2005 (EC) at [17]–[19]).
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Section 55(3) further provides that the existence 
of a PCR does not affect certain grants of rights 
under the RMA. In particular, the existence of a 
PCR does not affect the grant of a coastal permit to 
enable existing aquaculture activities or existing 
nationally or regionally significant infrastructure 
(and associated operations under s 63). However, 
while s 55(3)(d) provides that the existence of a 
PCR does not limit or otherwise affect the grant 
of a resource consent for specific infrastructure 
activities (prospecting, exploration or mining), 
s 55(4) states that the consent authority must have 
particular regard to the nature of the PCR when 
considering an application for these activities.

Commercial use of rights
The FSA test for determining whether a customary 
rights order could be made was whether:

“(b) the activity, use, or practice for which the 
applicant seeks a customary rights order –

…
“(ii) has been carried on, exercised, or followed 

in accordance with tikanga Maori in a 
substantially uninterrupted manner since 
1840 …” (ss 50(1)(b)(ii) and 74(1)(b)(ii)), 
emphasis added)

Significantly, s 51(1) under the MCAA provides that a 
PCR is a right that:

“(a) has been exercised since 1840; and
“(b) continues to be exercised in a particular part of the 

common marine and coastal area in accordance 
with tikanga … whether it continues to be exercised 
in exactly the same way or a similar way, or evolves 
over time …” (emphasis added)

Section 51(1)(b) is a marked step away from the 
provision for customary rights orders under the 
FSA insofar as those rights are allowed to change 
over time. In contrast the FSA required such rights 
to be continued “to be carried on, exercised, or 
followed … in accordance with tikanga Maori” (s 
50(1)(b)(iii)) or “the distinctive cultural practices 
of the group …” (s 74(1)(b)(iii)). Section 51(1)(b) 
opens up the possibility for PCR groups to argue 
that they exercise a much wider set of rights than 
those that might otherwise be associated with 
traditional practices. In particular, there is scope for 
the traditional form of a right to be exercised on a 
grander commercial scale. This view is supported 
by s 52(4)(b) which enables a PCR group to “derive 
commercial benefit from exercising its protected 
customary rights”.

Further, the particular privileges and exemptions 
from the general law which are conferred by 
the MCAA on claimant groups, are able to be 
transferred to and enjoyed by any other group or 
person identified in a PCR order or agreement. 
Under ss 52(4)(a) and 53 a protected customary 
rights group may delegate or transfer the rights 
order or agreement in accordance with tikanga. 
The delegation or transfer must be notified and 
registered in accordance with ss 110 and 114.

Customary marine title

The MCAA makes provision for the recognition 
of CMT that has not been extinguished. This 
may be recognised through either a “recognition 
agreement” with the Crown, which can only be 
brought into effect by an Act of Parliament, or 
through a “recognition order” made by the High 
Court. The criteria for recognition of CMT are set 
out in s 58.

Section 58(1) provides that CMT exists in a specified 
area of the CMCA if the applicant group:

“(a) holds the specified area in accordance with 
tikanga, and 

“ (b) has, in relation to the specified area, - 
“(i)  exclusively used and occupied it from 1840 

to the present day without substantial 
interruption; or

“(ii)  received it, at any time after 1840, through 
a customary transfer [in accordance with 
tikanga … ] … ” (emphasis added)

Tikanga is defined under the MCAA as “Maori 
customary values and practices” (s 9). The terms 
“exclusively used and occupied” and “substantial 
interruption” are not defined.

This test is the crux of much of the political debate 
– how extensive might such title be and what might 
be the implications? A key distinction between the 
MCAA and the FSA is that the FSA required that 
“the group had continuous title to contiguous land” 
(s 32(2)(b)) for exclusive use and occupancy to be 
proven. The MCAA weakens this test substantially. 
The ownership of land abutting all or part of the 
area for which CMT is sought is a matter that may 
be taken into account. Furthermore, the definition 
of “abutting” makes it clear the land does not have to 
be contiguous (s 59(4)).

The new test borrows considerably from the decision 
of the Supreme Court of Canada in Delgamuukw v 
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British Columbia [1997] 3 SCR 1010. In that decision 
the Supreme Court made the following findings:

(a) Occupation:
“[154] …  the fact that the nature of occupation has 
changed would not ordinarily preclude a claim for 
aboriginal title, as long as a substantial connection 
between the people and the land is maintained.” 

(b) Exclusive use and occupation:
“[155] The requirement for exclusivity flows from 
the definition of aboriginal title itself, because I have 
defined aboriginal title in terms of the right to exclusive 
use and occupation of land. Exclusivity, as an aspect 
of aboriginal title, vests in the aboriginal community 
which holds the ability to exclude others from the lands 
held pursuant to that title. The proof of title must, in 
this respect, mirror the content of the right. …

“[156] However, as the common law concept of 
possession must be sensitive to the realities of 
aboriginal society, so must the concept of exclusivity. 
Exclusivity is a common law principle derived from the 
notion of fee simple ownership and should be imported 
into the concept of aboriginal title with caution. As 
such, the test required to establish exclusive occupation 
must take into account the context of the aboriginal 
society at the time of sovereignty. For example, it is 
important to note that exclusive occupation can be 
demonstrated even if other aboriginal groups were 
present, or frequented the claimed lands. Under those 
circumstances, exclusivity would be demonstrated 
by “the intention and capacity to retain exclusive 
control…” 

(c) Interruption:
“[198] I agree that there is no need to establish an 
unbroken chain of continuity and that interruptions in 
occupancy or use do not necessarily preclude a finding 
of “title”. I would go further, however, and suggest that 
the presence of two or more aboriginal groups in a 
territory may also have an impact on continuity of use. 
For instance, one aboriginal group may have ceded 
its possession to subsequent occupants or merged 
its territory with that of another aboriginal society. 
As well, the occupancy of one aboriginal society may 
be connected to the occupancy of another society 
by conquest or exchange. In these circumstances, 
continuity of use and occupation, extending back to the 
relevant time, may very well be established.” 

If the New Zealand courts decide to adopt the 
approach taken by the Canadian Supreme Court in 
the Delgamuukw decision it is likely that “exclusive 
use and occupation” would be demonstrated by a 

“substantial connection” between the people and the 
land, together with both the intention and capacity 
to retain exclusive control notwithstanding the 
presence of another tribe. This may include persons 
without a tribal affiliation (s 59(3)). Moreover s 59(3) 
states that the use of a specified area for fishing 
or navigation by non-applicants does not of itself 
preclude the applicant group from establishing CMT.

Furthermore, “substantial interruption” is likely to 
be treated as a fairly strong test requiring something 
more than the cession of possession from one group 
to another. Indeed the MCAA envisages transfers in 
accordance with tikanga from one group to another 
and continues the FSA provision for a binding 
opinion to be sought from the Maori Appellate Court 
as to whether tikanga has been followed (s 99).

The Delgamuukw decision does not discount the 
possibility of shared exclusive occupation. In 
particular, the Supreme Court observed, at [158], 
that:

“The meaning of shared exclusivity is well-known to 
the common law. Exclusive possession is the right to 
exclude others. Shared exclusive possession is the right 
to exclude others except those with whom possession 
is shared. There clearly may be cases in which two 
aboriginal nations lived on a particular piece of land 
and recognized each other’s entitlement to that land 
but nobody else’s.” 

The provisions under the MCAA for recognition 
of CMT are not as restrictive as the tests that 
were provided for under the FSA. It is possible 
that significantly greater areas of the CMCA will 
have CMT recognized under the MCAA than the 
equivalent territorial customary right formerly 
available under the FSA. It is important therefore to 
understand the nature of the rights and the degree 
to which they might constrain others. 

RMA permission rights 
Recognition of CMT may significantly impact on 
new applications for coastal permits other than for 
renewal of existing permits or use rights. Resource 
consents for activities within CMT areas will 
require an “RMA permission right” from the CMT 
group (s 66). The group has complete discretion 
as to whether to grant the right. However, once 
granted a permission right cannot be revoked. In 
granting a permission the group must specify the 
activity permitted, “the applicant who is to have 
the benefit of the permission” and the duration of 
the permission. The permission does not have to 



6 www.rmla.org.nz

be for the same period as the consent, and there 
do not appear to be any provisions for transfer 
of a permission once granted. This could pose 
significant difficulties to a consent holder seeking 
to transfer a resource consent to another person. 
Applicants cannot exercise a resource consent until 
they have obtained a permission right. The CMT 
group has 40 working days within which to grant or 
decline the application. If there has been no decision 
within that timeframe the permission is deemed to 
have been granted for the duration of the consent 
(s 67).

Conservation permission right
Conservation permission rights enable CMT groups 
to give or decline permission, on any grounds, for 
the Minister or Director-General of Conservation 
to consider an application or proposal for specified 
conservation activities within a CMT area (s 71). 
Those activities are the declaration or extension 
of a marine reserve or a conservation protected 
area, or an application for a concession. However, if 
the Minister or Director-General is satisfied that a 
proposal for protecting an area is for a purpose of 
national importance then they may proceed without 
permission from the group. The power to override a 
CMT group’s decision does not extend to concessions 
(s 74).

Accommodated activities
Accommodated activities are activities that 
are expressly excluded from needing an RMA 
permission right or a conservation permission 
right (s 63). Section 64(2) defines accommodated 
activities as meaning inter alia:

• any activity authorised by resource consent 
if the application for consent is made prior to 
recognition of CMT;

• resource consents, whenever granted, for a 
minimum impact activity (under s 2(1) of the 
Crown Minerals Act 1991) related to petroleum;

• infrastructure that is lawfully established and 
is reasonably necessary to national social or 
economic well-being, or the wellbeing of the 
region in which it is located (accommodated 
infrastructure);

• resource consents required for management of 
existing reserves, sanctuaries or concessions;

• a coastal permit to continue an existing 
aquaculture activity;

• activities undertaken to prevent, remove or 
reduce danger to human health, the environment 
or property (emergency activity); and 

• scientific research or monitoring by the Crown or 
a regional council.

With the exception of accommodated infrastructure, 
emergency activities and scientific research or 
monitoring all of the accommodated activities 
listed under s 64(2) involve resource consents. It is 
not immediately clear what kinds of conservation 
activities might come within the definition of an 
accommodated activity.

Planning documents
Among the rights conferred under s 62 for CMT 
areas is the right to create a planning document 
(s 62(1)(g)). Planning documents could have 
significant ramifications for the preparation and 
contents of regional planning documents under 
the RMA. No right of objection or appeal rights to 
the Environment Court apply to the preparation of 
planning documents.

Section 85(2) of the MCAA provides that a planning 
document can only make provision for issues, 
objectives and policies. Rule making is therefore 
retained as the preserve of regional councils. 
The objectives and policies that can be provided 
for under s 85(3) include those that relate to (a) 
sustainable management of the CMT area, and (b) 
protection of cultural identity and historic heritage 
of the group (s 85(2)(a) and (b)). Section 85(3)(a) and 
(b), on the face of it, appear to indicate that planning 
documents principally are intended to address 
matters of cultural and heritage value.

However, the use of the words “may include” in 
s 85(3) indicates that the matters under paragraphs 
(a) and (b) are not definitive and that there are 
other matters that might be addressed in a planning 
document. This may be appropriate insofar as a 
planning document is intended to be taken into 
account or regarded by agencies subject to different 
legislation to the RMA (ss 88 to 91). The breadth 
of the word “include” under s 85(3) of the MCAA, 
however, lends itself to the possibility that CMT 
groups could set out objectives and policies in their 
planning documents on a range of matters that 
extend beyond those commonly understood as ones 
of cultural or heritage concern. It is not inconceivable 
that a planning document could make provision for a 
more liberal set of objectives and policies governing 
the use and development of resources in a CMT area 
than those found in the applicable regional planning 
documents.

Regional councils must in turn initiate a process 
to determine whether to alter their regional 
documents (regional policy statements and plans) in 
order to “recognise and provide for” any matters in 
the planning document relevant to the CMT area, if 
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and to the extent that it would achieve the purpose 
of the RMA (s 93(6)). In making a determination a 
regional council must consider the extent to which 
alterations must be made to its regional documents 
to “recognise and provide for the matters” in a 
planning document relevant to the CMT. This is a 
weighty requirement.

It require s regional councils to do something more 
than “have regard to” or “take into account”. Positive 
action is necessary – provision must be made for 
the matters included in a planning document. The 
Environment Court has found, in respect of s 6 of the 
RMA, that the matters subject to that requirement 
have a significant priority and cannot be merely an 
equal part of a general balancing exercise (Bleakley 
v Environmental Risk Management Authority [2001] 3 
NZLR 213 (HC)).

It is quest ionable whether such weight should be 
placed on a planning document that has not been 
subject to the public participation procedures of 
the RMA. The requirement to make provision for 
planning documents contrasts with the requirement 
for regional councils and territorial authorities 
to simply “take into account” planning documents 
recognised by iwi authorities under ss 61(2A)(a), 
66(2A)(a) and 74(2A) of the RMA. This difference 
reflects recognition of the CMT underpinning the 
related planning document, but seems inconsistent 
with the weight accorded to other iwi planning 
documents with a terrestrial or freshwater focus 
that may also encompass lands to which Maori hold 
title.

Finally, it is noted that applications for private plan 
changes in CMT areas, if not rejected or considered 
as resource consents, must be adopted by councils 
(s 93(12)). This clearly shifts the costs to the council 
and it is unclear whether funds will be provided from 
central government to meet such costs. Arguably 
the MCAA is a Treaty-based settlement and the costs 
of promulgating plans if adopted should be met by 
central government.

Commercial use of title
CMT groups are entitled under s 60(2)(a) to exercise 
the rights conferred under a CMT in order to derive 
commercial benefit. The holder of a CMT would 
presumably also apply for the lesser entitlements 

of a PCR. Together these rights could provide their 
holders with a significant level of autonomy over the 
use and development of resources within the CMCA.

Furthermore, like customary rights groups, CMT 
groups have the power to delegate rights, or transfer 
CMT, in accordance with tikanga (s 60(3)). However, 
the transfer may only be to persons who belong to 
the same iwi or hapu as the CMT group (s 61(1)(a)). 
The recipient of the transfer will have the same 
benefits and exemptions as the group in respect of 
future activities within the scope of the CMT. These 
rights include RMA and conservation permissions 
rights, the ownership of minerals (other than 
minerals reserved under the Crown Minerals Act 
1991 and pounamu) and the creation of planning 
documents.

Conclusion

The MCAA protects existing rights of resource 
consent holders and provides significantly greater 
scope for Maori groups to gain customary use and 
property rights than was available under the FSA. 
It weakens tests that applied under the FSA. When 
combined with MCAA planning documents it is 
apparent that tangata whenua have considerably 
greater potential to influence the future of coastal 
and marine planning and management than in the 
past.

The MCAA effectively creates two parallel but 
separate sets of laws governing resource use and 
development in CMT areas. One set is applicable by 
CMT groups, while another would be applicable to 
anybody else wishing to undertake an activity in a 
CMT area. The statutory regime under the MCAA 
provides an alternative approach to that of Maori 
freehold land outside the CMCA. It is considered 
hard to justify the application of local authority 
powers and functions in respect of Maori freehold 
land above mean high water springs but not within 
the CMCA. It will be interesting to see whether the 
acquisition of new property rights and planning 
powers will result in positive outcomes for coastal 
management.

* Robert Makgill was legal counsel to Local Government New 

Zealand in respect of its submissions to the Maori Affairs Select 

Committee on the Marine and Coastal Area Bill 2010.
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Overlap between council functions — Where to draw the 
line?

 � Bridget Irving and Jan Caunter, Gallaway Cook Allan

One of the principles that Parliament apparently 
sought to uphold in the initial drafting of the 
Resource Management Act 1991 (the Act) was 
avoidance of duplication and overlapping of 
functions between regional councils and territorial 
authorities (section 4, report of the Review Group 
on the Resource Management Bill 1991, 11 February 
1991). However, as case law surrounding the 
functions of consent authorities has developed, it has 
become abundantly clear that a complete separation 
of functions cannot always be achieved.

Sections 30 and 31 of the Act specify the functions of 
regional councils and territorial authorities. Those 
functions were carefully considered by Parliament 
when the Resource Management Bill was introduced 
in 1989 and again in the report of the Review Group 
on the Resource Management Bill. Many of the basic 
delineations followed earlier statutory provisions 
that allowed for various land use activities to be 
under the control of territorial authorities, and 
discharges and water-related controls to fall under 
regional council control.

The 1991 Review Group identified the following 
relevant principles that it considered underpinned 
the relevant part of the legislation as it stood at that 
time, addressing functions and powers of consent 
authorities (at section 4 of the report):

(i) The clear definition of respective functions of 
regional councils and territorial authorities in a 
way that gives certainty to the nature and extent 
of those functions.

(ii) The avoidance of duplication and overlapping of 
functions.

…
(iv) Avoiding the possibility of conflicting rules being 

promulgated on the same subject matter by both 
regional and territorial authorities.

(v) Treating water and soil matters on a catchment wide 
basis.

(vi) Efficiency and accountability.
…
(vii) The existence of appropriate technical expertise to 

undertake the particular function.

The final drafting of the legislation in 1991 
incorporated these general principles to ensure 
regional councils and territorial authorities were 
not controlling the same activities using the same 
powers.

The respective functions of regional councils and 
territorial authorities were raised in the recent case 
of Wanaka Land�ill Ltd v Queenstown Lakes District 
Council [2010] NZEnvC 299. Wanaka Landfill Ltd 
sought declarations from the Environment Court to 
clarify the roles of regional councils and territorial 
authorities as they relate to activities in a river bed. 
The issues raised by the case identified legislative 
inconsistencies that need addressing. This article 
will address those inconsistencies and suggest 
resolutions to the drafting difficulties.

We will address the respective functions set out in 
ss 30 and 31 later in this article. First, we will address 
the definitions set out in s 2 and the restrictions on 
the use of land and the use of beds of lakes and rivers 
set out in ss 9 and 13.

Activities within the bed of a river

The Act specifically defines “bed” within s 2 as 
follows:

“Bed” means—
(a)  In relation to any river—

…
(ii) In all other cases, the space of land which the 

waters of the river cover at its fullest flow 
without overtopping its banks.

(b) In relation to any lake, except a lake controlled by 
artificial means—
…
(ii)  In all other cases, the space of land which 

the waters of the lake cover at its fullest flow 
without exceeding its margin.

(c)  In relation to any lake controlled by artificial means, 
the space of land which the waters of the lake cover 
at its maximum permitted operating level;
…

When read on its own this definition is 
straightforward. The “bed’, whether it is of a lake or 
a river, is its own defined area or resource. However, 
when this definition is applied to various sections of 
the Act, it becomes unclear whether the definition of 
“bed” is in fact necessary at all.

“Land” is defined in s 2 as follows:

“land”—
(a) includes land covered by water and the air space 

above land; and
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(b) in a national environmental standard dealing with 
a regional council function under section 30 or a 
regional rule, does not include the bed of a lake or 
river; and

(c) in a national environmental standard dealing with 
a territorial function under section 31 of a district 
rule, includes the surface of water in a lake or river.

Subparagraphs (b) and (c) of the definition of “land” 
were introduced by the Resource Management 
(Simplifying and Streamlining) Amendment Act 
2009. Subparagraph (b) of the definition states a 
clear exclusion of regional council functions through 
the words “does not include the bed of a lake or a 
river”. The reason for this exclusion is not apparent 
from the legislation. The definition as it now stands 
conflicts with the wording of s 30, which states that 
the functions of regional councils includes specific 
functions related to the beds of water bodies. It is 
unclear why a national environmental standard 
would, or should, interfere with the functions of 
regional councils in respect of the bed of a river 
or lake but not interfere with the functions of 
territorial authorities as defined in subpara (c) of 
the definition.

If the introduction of a national environmental 
standard means neither regional councils nor 
territorial authorities have a specific function 
relating to the bed of a lake or river, at least as 
defined through ss 30 and 31, where does this power 
then lie?

Regardless of the reasons for the 2009 amendment, 
the definition of land creates an immediate 
interpretation difficulty. Land is defined as including 
land covered by water. This inevitably encompasses 
the area also defined as the “bed” under that 
definition. So, what is under water? Is it land, is it the 
bed, or is it both?

Activities in the river bed

Part 3 of the Act sets out the activities that must 
be controlled by regional councils and territorial 
authorities. More specifically ss 9 and 13 set out the 
restrictions on the use of land and the use of the bed 
of a lake or river. The relevant parts of those sections 
are set out below:

9.   Restrictions on use of land

…

(2)  No person may use land in a manner that 
contravenes a regional rule unless the use—
(a)  is expressly allowed by a resource consent; or

(b)  is an activity allowed by section 20A.

(3)  No person may use land in a manner that 
contravenes a district rule unless the use—
(a)  is expressly allowed by a resource consent; or
(b)  is an activity allowed by section 10; or
(c)  is an activity allowed by section 10A.
…

 13.  Restriction on certain uses of beds of lakes and 
rivers

(1)  No person may, in relation to the bed of any lake or 
river—
(a)  Use, erect, reconstruct, place, alter, extend, 

remove, or demolish any structure or part of 
any structure in, on, under, or over the bed; or

(b)  Excavate, drill, tunnel, or otherwise disturb 
the bed; or

(c)  Introduce or plant any plant or any part of any 
plant (whether exotic or indigenous) in, on, or 
under the bed; or

(d)  Deposit any substance in, on, or under the 
bed; or

(e)  Reclaim or drain the bed —
 unless expressly allowed by a national 

environmental standard, a rule in a regional plan 
as well as a rule in a proposed regional plan for the 
same region (if there is one), or a resource consent.

(2)  No person may do an activity described in 
subsection 2A in a manner that contravenes a 
national environmental standard or a regional rule 
unless the activity—
(a)  is expressly allowed by a resource consent; or
(b)  is an activity allowed by section 20A.

…

(4)  Nothing in this section limits section 9.

Section 9 contemplates both regional councils and 
territorial authorities controlling land use activities 
through their respective plans. Section 13 does not 
confer control of activities within the bed of a lake 
or river to territorial authorities. Only national 
environmental standards or regional plans may 
regulate specified activities within the bed of a 
river under s 13(1). Section 13’s lack of reference to 
territorial authorities suggests it was Parliament’s 
intention that regional councils should control the 
beds of lakes and rivers and that district planning 
mechanisms were not the appropriate tools for that 
purpose. It is also possible that Parliament may have 
recognised that territorial authorities already had 
the ability to control such activities by virtue of their 
land use management functions under s 9.
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The regional council powers set out in s 13 face a 
further difficulty. At first glance, s 13 appears to set 
out an exhaustive list of activities that specifically 
relate to activities within the bed of any lake or 
river and which fall under regional council control. 
However, s 13(4) states that s 13 does not limit s 9. 
This could mean two things — regional council 
powers stated in s 9 also apply, and those powers are 
wider than the control of activities within the bed 
of a lake or river; and/or that territorial authorities 
are empowered to control activities within the bed 
of a river by virtue of s 9 and the definition of land 
in s 2.

The utility of s 13 is then called into question. 
Why does the Act include a definition of “bed” and 
specifically restrict activities within that area, if 
activities within the bed may equally be managed as 
“land” under s 9?

In our opinion, Parliament must have made a 
deliberate choice to separate activities within the 
bed from activities that may take place on land. 
Practically speaking, the bed of a lake or river is a 
somewhat different resource to land and warrants 
special attention when it is being managed, 
particularly given the ability for activities within 
the bed to affect water bodies. However, the broad 
definition of land and the uncertainty created by 
s 13(4) largely undoes the specific provision for 
activities within the bed in s 13(1) to (2A).

Functions of consent authorities — Sections 30 and 31

Sections 30 and 31 set out the functions of regional 
councils and territorial authorities. These two 
sections create further uncertainty over who is 
responsible for managing the bed of any lake or river.

Section 30 states:

30.  Functions of regional councils under this Act

(1)  Every regional council shall have the following 
functions for the purpose of giving effect to this 
Act in its region:
(a) The establishment, implementation, and 

review of objectives, policies, and methods 
to achieve integrated management of the 
natural and physical resources of the region:

(b)  The preparation of objectives and policies in 
relation to any actual or potential effects of 
the use, development, or protection of land 
which are of regional significance:

(c)  The control of the use of land for the purpose 
of—
(i)  Soil conservation:

(ii)  The maintenance and enhancement of 
the quality of water in water bodies and 
coastal water:

(iii)  The maintenance of the quantity of 
water in water bodies and coastal 
water:

(iiia) The maintenance and enhancement of 
ecosystems in water bodies and coastal 
water:

(iv)  The avoidance or mitigation of natural 
hazards:

(v)  The prevention or mitigation of any 
adverse effects of the storage, use, 
disposal, or transportation of hazardous 
substances:

…
(g) In relation to any bed of a water body, the 

control of the introduction or planting of 
any plant in, on, or under that land, for the 
purpose of—
(i) Soil conservation:
(ii) The maintenan ce and enhancement of the 

quality of water in that water body:
(iii) The maintenance of the quantity of water 

in that water body:
(iv) The avoidance or mitigation of natural 

hazards:
…

(h) Any other functions specified in this Act.

Section 30(1)(g) directs a regional council’s function 
in the bed of a water body to the control of the 
introduction of plants and planting within the bed. 
This does not align with s 13, where the powers are 
much wider.

Regional council powers also include the control of 
the use of land, as noted in s 30(1)(c). In this context, 
the reference to “land” could also include the bed of 
a lake or river because of the s 2 definition. If that is 
the case, is there a need for s 30(1)(g) at all?

The functions of territorial authorities are set out as 
s 31 which states:

31.  Functions of territorial authorities under this 
Act

(1)  Every territorial authority shall have the following 
functions for the purpose of giving effect to this 
Act in its district:
(a)  The establishment, implementation, and 

review of objectives, policies, and methods 
to achieve integrated management of the 
effects of the use, development, or protection 
of land and associated natural and physical 
resources of the district:
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(b)  The control of any actual or potential effects 
of the use, development, or protection of 
land, including for the purpose of—
(i)  the avoidance or mitigation of natural 

hazards; and
(ii)  the prevention or mitigation of 

any adverse effects of the storage, 
use, disposal, or transportation of 
hazardous substances; and

(iia) the prevention or mitigation of any 
adverse effects of the development, 
subdivision, or use of contaminated 
land:

(iii)  the maintenance of indigenous 
biological diversity:

…
(d)  The control of the emission of noise and the 

mitigation of the effects of noise:
(e)  The control of any actual or potential effects 

of activities in relation to the surface of 
water in rivers and lakes:

(f)  Any other functions specified in this Act.

Section 31(1)(b) specifies that territorial authorities 
are required to manage land for many of the same 
reasons as regional councils. However, there is a 
subtle difference in the wording of s 30(1)(c) and 
s 31(1)(b). The former opens with the words “the 
control of the use of land for the purpose of …”. The 
latter is wider in its language, referring to “the 
control of any actual or potential effects of the use, 
development or protection of land”. The Planning 
Tribunal regarded this difference in wording as 
significant when it ruled in Application by Canterbury 
Regional Council [1995] NZRMA 110 at 124-125:

The difference in the language used in describing the 
respective functions of regional councils and territorial 
authorities should be taken to have been deliberate, 
and to indicate differences in those functions. 

When read together, the two provisions suggest 
that the question of whether an activity on land 
can occur at all is under the control of the regional 
council, while the focus of the territorial authority 
function is on the effects of the activity. This 
approach suggests a hierarchy between the consent 
authorities. But at a practical level territorial 
authorities cannot control the effects of an activity 
without having some control over the activity itself, 
as noted by the Court of Appeal in Application by 
Canterbury Regional Council [1995] 3 NZLR 189; [1995] 
NZRMA 452 at 194; 458:

Reliance was placed on the wording of s 31(b), which 
refers to control only of “the effects” of use of land, 
but it is difficult to see how a territorial authority 

could control the effects of a use without regulating 
the use itself. We think Mr Milligan is correct in his 
submission that what is limited is not so much what 
can be controlled, but the purpose for which it can be 
controlled. The control of the effects of land use must 
involve some degree of control of the use itself.

A territorial authority’s prerogative to control 
land use comes from s 9. On that basis, and with 
assistance from the definition of land in s 2, “use” 
encompasses many of the same activities that 
regional councils are required to control under 
s 13 in respect of the beds of lakes and rivers. This 
results in both regional councils and territorial 
authorities apparently having the same power to 
control the same activities in the same location. 
This does not align with the underlying principles of 
the Act and the desire to avoid duplication.

We suggest the Act does not clearly articulate 
where the functions of regional councils and 
territorial authorities truly lie. A strict reading of 
the Act would suggest that statutory provisions 
specifically addressing functions, as ss 30 and 31 do, 
is where the reader of the Act might expect to find 
the jurisdiction formalised. However, ss 30 and 31 in 
their current form conflict with ss 2, 9 and 13 and do 
not provide the required certainty.

Conclusion

It seems that there is currently a lacuna within 
the Act. The provisions that relate to the control 
of the beds of lakes and rivers do not align well 
with the provisions relating to regional council 
and territorial authority functions, duties and 
restrictions set out in Part 3.

In our opinion the Act requires amendment to 
clarify the jurisdictional lines. We suggest there 
are a number of options. The definition of “bed” 
could be removed from the Act altogether, which 
would in turn necessitate the removal of ss 13 and 
30(1)(g). This would result in the beds of lakes  
and rivers being managed as “land”, as that term 
is defined in s 2, subject to the control of both 
regional councils and territorial authorities in 
line with their respective functions. However, this 
form of amendment would do little to address the 
duplication of consents and unnecessary additional 
costs that brings.

A second option might be to amend the definition 
of land to remove the reference to land covered by 
water. This would allow the beds of lakes and rivers 
to be managed as an identified specific resource 
under the Act. Section 30 would also require 
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amendment to specify the functions of regional 
councils in respect of the beds of lakes and rivers 
and exclude territorial authorities from exercising 
functions and powers in this jurisdiction.

A third option is to amend ss 30 and 31 to adequately 
delineate the aspects of activities within the beds 
of lakes and rivers that each consent authority may 

control. In that case, the definitions in the Act may 
not require amendment.

The question overall is whether both consent 
authorities need to have functions and powers 
to control activities within the beds of lakes and 
rivers. The environmental benefits arising from the 
current duplicated process are truly questionable.

2011 has been a busy year! RMA Phase II reforms 
continue and this issue of the Resource Management 
Journal includes topical articles on the Aquaculture 
Legislation Amendment Bill No 3 by James Gardner-
Hopkins and Kate Wilson. The policy objectives 
for “restarting” the industry and providing more 
certainty for consent holders via minimum 20 year 
consent periods are likely to provide encouraging 
signals for other aspects of the reform programme 
that remain to be rolled out.

Articles on consultation requirements regarding 
proposed plans by Paul Majurey and Tama Hovell, 
and the role of elected councillors in resource 
management hearings by Bal Matheson and Lucy 
de Latour highlight areas where the RMA reform 
programme could usefully clarify the law.  While 
the case note by John Burns and Simone Fraser on 
a recent Ombudsman recommendation highlights 
the range of public law remedies available regarding 
adverse local authority decisions and their relevance 
to resource management. 

The legal regime in the Coastal Marine Area will also 
be affected by the Marine and Coastal Area (Takutai 
Moana) Act 2011, and this issue of RMJ includes a 
timely analysis of the recently enacted statute by 
Robert Makgill and Hamish Rennie.

Inland from the CMA the Government has gazetted 
the National Policy Statements regarding Renewable 
Electricity Generation on 14 April 2011 with a tight 
24-month compliance period for local authorities, 
and the Freshwater Management on 12 May 2011 with a 
longer compliance period for local authorities ending 
on 31 December 2030.  These events were preceded 
by the proposed NPS on Indigenous Biodiversity that 
was released in January 2011.

At regional level the new Auckland Council released 
the discussion document Auckland Unleashed for 
the proposed spatial plan.  Submissions close on 
31 May 2011 and the draft plan will be released 
for consultation in August 2011 and is currently 
scheduled to become operative in December 2011.  
The spatial plan spans matters under both the Local 
Government Act 2002 and the Resource Management 
Act 1991, and will be implemented under the RMA 
by a new unitary plan that is likely to be notified 
sometime in 2012.

Finally, general election year has now firmly arrived 
and Charles Chauvel, the Labour Party environment 
spokesperson, is due to address the RMLA Auckland 
branch about environmental issues on 16 June 2011.

Editorial
 � Trevor Daya-Winterbottom, General Editor
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Introduction

In light of the recent commencement of stationary 
energy and fossil fuel sector participant obligations 
under the New Zealand Emissions Trading Scheme 
(the ETS), disputes about contractual “carbon pass-
through” clauses are becoming increasingly common 
as businesses scramble to manage their carbon 
liabilities.

In many instances, increased costs will be passed 
directly to the consumer. For example, energy 
retailers Contact Energy and Mercury Energy 
recently imposed new increased costs on electricity 
bills as a consequence of the ETS taking effect, when 
publicly announcing a rise in electricity prices by 3.2 
per cent and 3.3 per cent respectively.

The Commerce Commission has generally warned of 
the potential for enforcement action under the Fair 
Trading Act 1986 for misleading customers about 
the reason for any price increases, or overstating 
the costs associated with the ETS (Commerce 
Commission, Media Release, 30 June 2010).

A full understanding of the costs associated with 
the ETS is important, and not only from a regulatory 
perspective. Mandatory and voluntary participants, 
and indirect participants that purchase emissions-
intensive inputs, will all face increased costs as 
a result of the ETS coming into effect. Prudent 
businesses need to assess their contractual 
relationships to determine whether carbon costs can 
be passed through (as a supplier), and whether there 
is transparency in the costs being passed through 
(for downstream purchasers). The wider public-
relations context means customers will want to be 
assured, and suppliers will need to demonstrate, that 
reasonable mitigation of carbon costs has occurred 
before passing on any unavoidable cost increases.

A first step is for businesses to review the potential 
impact of the ETS upon existing supply agreements. 
Suppliers will wish to ensure that appropriate 
pass-through clauses are included, and certainly 
negotiated into new contracts. Purchasers need to 
ensure that the attempt to pass-through is not an 
unfettered right, that there is transparency in any 
costs passed through, that any costs are reasonably 
mitigated, and that there is equal treatment amongst 
purchasers.

This article examines the cost of the ETS to direct 
and indirect participants, outlines particular traps 
or pitfalls to be wary of, and discusses some of the 
contractual provisions that are being used to address 
carbon costs passed through in supply contracts.

Background — the ETS

The ETS has been developed as the Government’s 
primary response to climate change. It introduces 
a price on emissions, and an obligation on certain 
businesses to account for their direct emissions. The 
ETS is intended to incentivise emissions reductions 
to help New Zealand meet its international 
commitments (New Zealand’s responsibility target is 
for greenhouse gas emission reductions of between 
10 per cent and 20 per cent below 1990 levels by 2020, 
in accordance with the 2009 Copenhagen Accord).

Under the ETS, one New Zealand Unit ( NZU) 
confers the right to emit one tonne of carbon 
dioxide equivalent. Participants with compliance 
obligations will have to surrender emission units 
to the Government to account for their greenhouse 
gas emissions. Some participants, such as post-1989 
forest owners, whose forests sequester carbon, will 
earn NZUs. Other participants, such as pre-1990 
forest landowners, agriculture and some energy-
intensive trade-exposed industries (EITE), may 
be freely allocated NZUs by the Government to 
compensate for significant financial impacts from 
the ETS.

To ease participants and the New Zealand economy 
into the ETS, a transitional period has been 
established between 1 July 2010 and 31 December 
2012. During this period, stationary energy, some 
specified industrial processes and liquid fossil fuel 
sectors, will only be required to surrender one NZU 
for every 2 tonnes of greenhouse gas emissions 
(s 222A of the Climate Change Response Act 2002 
(CCRA)). These sectors, along with the forestry 
sector, will be able to satisfy emissions liabilities 
during the transitional period by making a payment 
of $25 per unit in lieu of surrendering units, rather 
than being forced to acquire emissions units on the 
open market to meet their ETS obligations (s 222C, 
CCRA).

While many businesses will have no direct 
obligations under the ETS, its financial reach will still 

Carbon pass-through under the New Zealand Emissions 
Trading Scheme: What you (and your clients) need to know

 � Chris Simmons, Senior Associate and Lisa Brooks, Senior Solicitor, ChanceryGreen*
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impact them. The cost of accounting for emissions 
will have an effect on “downstream” businesses, 
and eventually the consumer. This may be through 
passed-on increases in energy and transport costs 
or, for certain industry sectors, the costs of raw 
materials or packaging.

Unlike the recent GST rise, the Government chose 
not to introduce a legislative override that would 
have enabled all carbon costs to be automatically 
passed through in all supply contracts. Therefore, 
it is important for businesses to review their 
existing supply contracts to determine whether 
those contracts allow for carbon costs to be passed 
through from the ETS participant to the purchaser.

Cost to business

The extent of a company’s financial exposure to the 
ETS will depend on a number of variables. These 
include:

• Industry sector: The allocation of free emissions 
and timing of entry into the ETS differs according 
to industry sector. Of the participating sectors, 
forestry, stationary energy, fishing, industry 
and liquid fossil fuels are currently required to 
accrue and surrender NZUs in accordance with 
their ETS obligations. Synthetic gases, waste and 
agriculture are scheduled to start surrendering 
units from 2013 to 2015.

• Production level and emissions reduction 
technology: The costs associated with direct 
ETS obligations depend on the extent to which 
emissions can be offset or reduced. Many 
businesses may look to introduce new or more 
efficient technology in order to achieve emissions 
reductions. Improvements to reduce emissions 
can also have other positive implications on 
business operations, such as improved compliance 
with legal/regulatory requirements.

• Point of obligation: The point of obligation under 
the ETS is determined for each sector within 
the CCRA and regulations. Contractually, the 
point of responsibility for emissions will need 
to be negotiated between the parties. Using the 
example of the supply of natural gas, a purchaser 
will only want to contract to pay for the carbon 
obligations on gas actually delivered to their 
site. In contrast, the supplier may seek to pass-
through carbon obligations on the gas it delivers 
into the transmission pipeline. Naturally there 
are losses along the pipeline and transfer to the 
end site. Also, there are losses associated with 
the venting and flaring necessary for exploration 
and production. The issue becomes who will be 

responsible for the carbon obligations associated 
with each of those losses.

• Trading strategy: The way in which a business 
manages its emissions obligations will affect the 
overall cost. Many compulsory participants with 
large obligations to cover appear to have adopted 
an initial trading strategy of purchasing units for 
compliance purposes only. To mitigate against 
price spikes close to the annual surrender date, 
these participants are purchasing on a regular 
periodic basis accruing a portfolio of credits to 
cover their corresponding emissions liabilities.

Managing carbon costs

While not intended as a comprehensive summary, 
the following section describes various mechanisms 
that may be considered by businesses for managing 
carbon costs. In particular, this section of the article 
addresses:

• issues to consider when reviewing existing 
contractual obligations;

• types of clauses that should be considered when 
drafting new contractual terms; and

• the potential for businesses to opt in and assume 
obligations to account for emission units.

Reviewing existing contractual obligations
It is necessary to review the provisions of existing 
supply agreements in order to determine their 
effectiveness for passing through carbon costs.

It is likely that supply contracts that have been 
in place for a long period of time will not have 
contemplated a carbon cost of any kind. In such 
circumstances it will be necessary to review the 
contract to determine whether generic contractual 
clauses, such as clauses dealing with tax, change of 
law, good faith or price escalation, can be interpreted 
to allow the pass-through of carbon costs under the 
ETS.

Some contracts may have contemplated the 
imposition of “carbon taxes”, consistent with the 
Government’s earlier intention before the ETS was 
established. An ETS is distinct from a carbon tax, 
and again, contractual interpretation of specific 
clauses will be needed to determine whether each 
contract allows for the pass-through of carbon costs.

Some more-modern supply contracts may contain 
clauses specifying the pass-through of ETS costs. 
However, the extent of the costs that can be passed 
through will likely depend again on contractual 
interpretation of the particular wording of the 
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contract. For example, does the contract go so far as 
to allow the pass-through of the costs of the supplier 
establishing and managing a carbon-trading team? 
Can penalties for errors made be passed through?

Drafting new clauses to address ETS issues
The manner in which direct and indirect costs 
associated with obtaining, managing, trading, 
surrendering and accounting for emissions units 
can be passed through will be (in some cases) hotly 
contested. Suppliers will be looking to pass on as 
much of their actual costs as possible. This may 
include the costs of establishing an internal carbon-
trading function, and may factor in holding costs or 
costs associated with risk. Purchasers, on the other 
hand, will wish to minimise all costs associated 
with the ETS. This is especially so if they themselves 
cannot pass the costs downstream because, for 
example, their sales contracts do not allow this, 
or their customers will simply not “take” the price 
increase because competitors products are readily 
available at lower prices.

The most effective way to protect parties positions 
and to ensure effective carbon pass-through is the 
inclusion of a specific clause tailored to the ETS and 
the particular commercial issues in each case. Such a 
clause should be considered both when drafting new 
supply contracts, and when renegotiating existing 
contracts.

The following checklist of considerations should be 
borne in mind when renegotiating and drafting new 
contracts.

Extent of costs allowed
When negotiating a new contract the parties need 
to determine whether the supplier should be able 
to pass-through additional or administrative costs 
associated with ETS compliance. These include 
the cost (including lost time) of establishing and 
maintaining a carbon-trading team, such as training 
staff and buying software and hardware to facilitate 
trading. Should a purchaser be responsible for 
payment of penalties incurred under the ETS?

The needs of the different contractual parties
While suppliers will wish to keep the scope of 
a carbon clause as wide as possible to ensure 
optimum cost pass-through, purchasers will 
likely want transparency and to include a specific 
provision detailing how and what emissions costs 
are to be passed on. Carbon costs are like any 
other internationally-traded share commodity or 
financial instrument, and the price can be expected 
to fluctuate. Correspondingly, that variability means 

the cost of ETS obligations and what is passed 
through can fluctuate due to the actions of the 
party trading in the emissions credits. Therefore, 
purchasers will often seek to include in a supply 
contract a mitigation provision, requiring that 
the supplier take all reasonable action and employ 
rigorous risk-management strategies to efficiently 
manage its emissions unit portfolios, to minimise 
costs passed through to the purchaser. Purchasers 
may choose to set parameters or guidance around 
the emissions unit trading strategy employed by 
the supplier. For example, this may include whether 
during the transitional period the supplier must 
“cap” the passed through costs to the $25 option 
available via the Government.

Methodology for calculating the costs passed 
through
The difficulty with negotiating and structuring 
carbon pass-through clauses is that the actual costs 
of accounting for carbon obligations will be, in most 
cases, unknown at the time of drafting. The cost of 
emissions units is dependent on a range of factors, 
a number of which are discussed above, such as: 
the parcel size; type of units purchased; the ability 
to obtain freely-allocated NZUs; a compliance or 
financial trading strategy and; the allocation of costs 
across a range of supply contracts.

This uncertainty means that, in many cases, 
carbon pass-through clauses will be structured 
so that the cost passed through will be calculated 
retrospectively. A common method to achieve 
this is to require the supplier to provide periodic 
information about the ETS obligations incurred or to 
bill on a regular provisional basis. This should mean 
there are fewer surprises when the actual costs are 
billed through, or a final reckoning occurs.

The ability to audit the ETS costs to be passed 
through is a right that many purchasers are 
seeking in the initial years of the ETS. Usually such 
a provision is limited to the ability to appoint an 
independent third party auditor to robustly check 
the prices for NZUs passed through by the supplier 
and/or the carbon-trading strategies employed by 
the supplier.

An audit provision can ensure that a purchaser does 
not bear a disproportionate amount of the supplier’s 
costs,  particularly in situations where the supplier 
is unable to pass-through carbon costs in its other 
customer agreements. The difficulties with such 
audits may become apparent in the early years of 
carbon trading in New Zealand when no market price 
is readily available in the absence of a transparent 
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exchange. Also, there is currently a shortage of 
experienced experts to undertake audits. There 
may also be a highly subjective element if trading 
strategy review is included,  for example, when 
assessing the timing and choice of units purchased.

Free allocation
Purchasers seeking to ensure suppliers mitigate 
carbon costs passed through will want to ensure 
their contracts require transparency on freely-
allocated units. For example, the contract should 
require a supplier to disclose any freely-allocated 
NZUs (a cross-check against the New Zealand 
Emission Unit Register may assist). Certainly, the 
Government should be interested to learn of the 
activities of suppliers that have claimed freely-
allocated NZUs because they are EITE, and then 
increased the price of their products.

Review clause
A supplier (particularly where a long-term contract 
is being negotiated) may try to retain contractual 
flexibility in the event that the current ETS is in 
future amended, repealed or replaced by other 
Government policy or legislation. Purchasers, 
however, need to be wary of widely-drafted clauses 
that devolve responsibility for “all carbon charges”. 
An effective way to deal with this concern may be to 
include a contractual review trigger.

Managing carbon costs via opt in
An option available to some businesses in terms 
of managing carbon costs is electing to “opt in” to 
the ETS to take on the obligations of an upstream 
supplier that is a participant.

By opting in, a party gains control over how it 
accounts for its own carbon emissions. Rather than 
accept the costs passed on to them by an upstream 
supplier, it enables a purchaser to select how they 
respond to obligations to surrender units, and to 
implement their own commercial trading strategy. 
It gives flexibility to a purchaser to adopt their own 
carbon-pricing risk strategy. The advantages and 
risks of each option are outlined below.

Voluntary participants: statutory opt in
The CCRA provides limited circumstances where 
parties may voluntarily opt in to the ETS and 
thereby be responsible for surrender obligations 
(s 57 and Schedule 4, CCRA). Businesses that choose 
to voluntarily opt in to the ETS are subject to the 
same obligations, regulations and requirements 
as mandatory participants. Parties that may opt in 
include post-1989 forest landowners, purchasers 
of significant quantities of jet fuel, coal and/or 

natural gas. For example, Air New Zealand, Genesis 
Energy, and Fonterra have all opted in, under these 
provisions.

Regarding its decision to opt in, Air New Zealand 
representatives have stated that the airline had been 
evaluating the market place and formulating its 
carbon strategy:

Air New Zealand has opted in as we believe we’re best 
placed to minimise the ETS cost to our business and to 
our customers … It was for this reason Air New Zealand 
encouraged the government to include the ability 
for airlines to assume direct liability for their jet fuel 
related emissions.
[“New Zealand airlines become the first in the world 
to operate under a mandatory national carbon ETS” (2 
July 2010) GreenAir <www.greenaironline.com>.]

While statutory opt in is considered beneficial to 
large corporates (such as Air New Zealand), the 
costs of establishing a trading team needs to be 
weighed against the status quo of paying a carbon 
charge to an upstream producer or supplier. For a 
company like Genesis Energy, with other parts of its 
business already incurring mandatory obligations, 
it makes sense to create a bigger trading pool. 
However, the level of detailed technical knowledge 
involved will mean that, for many small to mid-sized 
businesses, the absence of experienced staff and 
the time involved in establishing and operating a 
trading team would likely serve to discourage opt 
in. In addition, once a party has exercised statutory 
opt in there is a 48-month period (for participants 
other than forestry) before it can opt out (s 198(3) 
and s 209(3) CCRA). This makes statutory opt in a 
particularly onerous choice.

Contractual opt in
Contractual opt in is where parties enter into a 
private contractual relationship regarding their 
emissions. One party assumes responsibility for 
emissions attributable to the goods or services 
purchased from the other party. However, the 
statutory obligation (on the supplier) to surrender 
emissions units remains unchanged.

Contractual opt in provides a level of control over the 
emissions that a party will ultimately be responsible 
for. As with statutory opt in, it allows the party to 
control costs associated with emissions of units 
purchased to satisfy ETS compliance. Contractual 
opt in is a useful mechanism to negotiate into a 
contract for future opt in value. It may also provide 
an additional incentive for the supplier to mitigate 
against high carbon costs being passed through.
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Care needs to be taken when drafting the terms 
of contractual opt in. Provision should be made 
for the flow of information necessary to satisfy 
the carbon surrender and accounting obligations, 
including details of: relevant emissions profiles; 
any freely-allocated credits and; the type of raw 
material provided (for coal or gas this could include 
details such as the mine or field it is sourced from, in 
order to calculate its emissions factors). This is all 
information that purchasers should be seeking early 
for transparency of carbon cost pass-through and to 
allow rational carbon-trading planning.

The inherent risk of contractual opt in is that the 
CCRA participant (usually the supplier) remains 
liable for those emissions under the CCRA. It is not 
possible to “contract out” of the statutory liability to 
account for emissions. Thus contractual opt in needs 
to be supported by an adequate default mechanism 
to deal with the potential failure of the purchaser to 
meet its obligations.

Conclusion

Financially it is important for businesses to 
examine the ability for carbon pass-through 
under their supply contracts. In addition, there 
may be obligations to customers to minimise 
exposure under the ETS, as New Zealand’s domestic 
regulations seek to assist in the reduction of New 
Zealand’s greenhouse gas emissions and meet 
international commitments.

Whether a business opts in, and manages its 
emissions obligations itself, will be a major decision 
based on its potential ETS exposure and the 
resources and expertise available to it. Irrespective 
of the decision to opt in, all businesses should review 
(and if necessary, renegotiate) their existing supply 
contracts to establish satisfactory terms for pass-
through of carbon costs.

New contractual provisions should be specifically 
tailored to address the operation of the ETS, and the 
positions of the respective parties. In negotiating 
carbon pass-through clauses, businesses should 
carefully consider:

• how the contract defines the scope of obligations 
for emissions;

• methodology for determining carbon charges to 
be passed through, including trading strategy;

• mechanisms included in the contract requiring 
upstream businesses to reduce carbon costs;

• whether the cost passed through is offset by any 
free allocation obtained; and

• whether statutory opt in or contractual opt in are 
available, and should be exercised.

* ChanceryGreen is a specialist Environment Law and Strategy 

practice with experience advising on a range of climate change 

issues, including carbon pass-through under major supply contracts. 

Should you have any queries regarding this article, please contact 

the authors by email at: <chris.simmons@chancerygreen.com> or 

<lisa.brooks@chancerygreen.com>.



18 www.rmla.org.nz

In Waikato Tainui Te Kauhanganui Inc v Hamilton 
City Council [2010] NZRMA 285, the High Court 
overturned a unilateral decision by the Council 
not to consult with Waikato-Tainui during the 
preparation of a plan variation.

While the decision resulted in some prosaic legal 
conclusions, the case marks another step in the 
evolving relationship between Māori and local 
government, especially in a post Treaty-settlement 
world.

Background

As part of a 1995 Treaty settlement, the Crown 
transferred to Waikato-Tainui a 29 ha site of former 
Air Force and primary school land at Te Rapa (north 
of the Hamilton).

As part of a comprehensive review of its commercial/
industrial zoning regime, Hamilton City Council 
introduced a proposed plan which provided for 
large-scale retail activities on the Waikato-Tainui 
Te Rapa site as permitted or controlled activities. 
While those provisions were challenged by trade 
competitors on the basis of adverse effects, including 
effects on the Hamilton CBD, the Environment Court 
and High Court rejected such challenges (Kiwi 
Property Management Ltd v Hamilton City Council 
(2003) 9 ELNRZ 249 (EnvC), and West�ield (NZ) Ltd 
v Hamilton City Council [2004] NZRMA 556; (2004) 10 
ELRNZ 254 (HC)).

From 2004-2007, a commercial centre known as 
The Base was developed by Waikato-Tainui in 
stages pursuant to resource consents issued by the 
Council. It is now a large retail shopping centre with 
a value of some $200 million. However, the Council 
was concerned with further planned stages because 
it considered the commercial success of The Base 
to be causing significant adverse effects on the 
Hamilton CBD.

Prior to Waikato-Tainui undertaking additional 
stages, and before the provisions of the RMA 
Amendment Act (2009) on interim effect of plans 
came into force (s 86B RMA, see [23], [27]-[30] of the 
decision), Variation 21 was notified by the Council 
on 29 September 2009. That variation introduced 
specific assessment criteria for development on 
The Base to consider the effects on the CBD, as 

well as introducing provisions to give the Council 
significantly greater discretion to restrict future 
development at The Base.

Despite the clear wording of cl 3(1)(d) of Schedule 1 
to the RMA (“During the preparation of a proposed 
policy statement or plan, the local authority 
concerned shall consult … the tangata whenua 
of the area who may be so affected, through iwi 
authorities”) and the Council’s acceptance that 
Waikato-Tainui would be affected by Variation 21, 
the Council decided not to consult with Waikato-
Tainui during the preparation of the variation. 
The Council believed prior consultation would 
have resulted in “protective” resource consent 
applications being lodged by Waikato-Tainui prior 
to the variation having legal effect.

In defending its decision not to consult, the Council 
argued:
• Clause 3(1)(d) does not strictly require 

consultation prior to notification of a proposed 
variation, or consultation could take place during 
the public notification process; or

• If cl 3(1)(d) requires pre-notification consultation, 
then a purposive approach allows Council a 
discretion to determine the timing of compliance 
with its cl 3(1)(d) duty.

It is noted that the Council did not seek a declaration, 
ex parte or otherwise, to test its litigation strategy 
to stall further development at The Base.

Council arguments and High Court fi ndings

Proposed plan means operative plan?
Council argued that the phrase “preparation of 
a proposed policy statement or plan” should be 
interpreted such that the proposed element in cl 3(1)
(d) should only apply to policy statements (ie the 
reference to “plan” in that clause means “operative 
plan”). On that basis, consultation could take place 
at any time before the plan becomes operative, 
including post-notification.

Unsurprisingly, the High Court rejected this 
argument and found that cl 3, read in light of cl 2, must 
be interpreted as meaning “during the preparation 
of a proposed policy statement or a proposed plan”. 
The Court held that the process of preparation of the 
proposed plan ceases at the point of notification, and 

Thou shalt consult tangata whenua on the preparation of 
proposed plans  … except in Hamilton?

 � Tama Hovell and Paul F Majurey, Atkins Holm Joseph Majurey
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that the cl 3 consultation obligation must therefore 
occur prior to notification.

This finding was supported by the principles of 
consultation that apply to the cl 3 duty, including s 82 
of the Local Government Act 2002. The Court found 
that a key tenet of consultation is that it is an aid in 
reaching a decision, in this case being the decision 
to approve Variation 21 for public notification. The 
Court stated:

[64] … Consultation is the process which aids a Council 
to come to its decision on the content of a proposed 
plan during its preparation. If the Council engages in 
consultation after notification, it is consulting on a 
plan upon which it has already made a decision.

The Court also dismissed the argument that this 
duty could be substituted by a post-notification 
consultation process:

[59] The difficulty with that argument is that 
it effectively diminishes Tainui’s right to prior 
consultation to a right to make submissions on a 
notified variation; a right which it enjoys in any 
event. The argument flies in the face of the nature and 
purpose of a statutory right to be consulted.

[60] The plain intention of the Legislature was … to 
ensure that tangata whenua were consulted before 
notification of a proposed plan … .

The Court also noted that post-notification 
consultation was inconsistent with, and therefore 
must precede, the “judicial phase” which the council 
performs after notification.

Council discretion to consult tangata whenua on 
the preparation of plans?
Council also argued that where fulfilment of 
the sustainable management purpose may be 
compromised by strict adherence to prescribed 
procedures, the Council has discretion to depart 
from such procedure.

In rejecting this argument, the Court noted the 
important principle within the RMA to consult with 
tangata whenua:

[73] … The obligation to consult with iwi about proposed 
plans is an important principle, protected by the RMA. 
Its purpose is to facilitate good faith discussions which 
might influence the drafting of such plans. To hold that 
a Council can bypass the consultation requirement 
because of its potential effect on the effectiveness of 
a proposed plan would run contrary to that purpose. 

The right to be consulted is conferred primarily in 
order that iwi have a prior opportunity to influence the 
drafting of the plan.

The Court found that the outcome which the Council 
sought to avoid (applications by Waikato-Tainui for 
protective resource consents) did not conflict with 
the purpose of the RMA:

[75] Consultation prior to notification may result in an 
increase in resource consent applications to preserve 
a stakeholder’s current position. However, such an 
outcome does not appear to conflict with the purposes 
of the RMA. The legislation contains no exception to 
cl 3(1)(d) on these grounds. Moreover, the new s 86B 
clearly indicates Parliament’s intention to reconcile 
the differences between the implications of notifying 
a variation and notifying a change to a plan. The risk of 
protective resource consent applications presents no 
bar to pre-notification consultation.

Ultimately, the Court determined that there was 
nothing exceptional about the case as to justify 
a departure from the cl 3 duty even if there is 
(contrary to the Court’s conclusion) discretion to do 
so.

Tangata whenua for some purposes only under the 
RMA?
Waikato-Tainui (via its representative entities) 
are iwi authority for the purposes of cl 3(1)(d) of 
Schedule 1, as well as being a substantial property 
owner in Hamilton.

The underlying tension in this case arose because 
the Council formed the view that the participatory 
protections under the RMA for tangata whenua 
did not include any corporate interests with their 
lands and other resources. This is reflected in the 
following extract:

[74] … [Hamilton City Council’s counsel] presents 
the issue as a choice between competing interests: 
Tainui’s ownership interest versus the public interest 
in protecting the CBD. I do not consider such stark 
adversarial language to be appropriate. Rather, 
consultation is a process by which parties with 
different interests can discuss in good faith their 
concerns and suggestions for proposed plans.

Since 1991, there has been little if any controversy 
with the express mandatory duty on councils 
to consult with tangata whenua during the 
preparation of proposed policy statements or 
plans. As these statutory instruments, having the 
force of regulation, set the framework for use and 
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development of resources within regions/districts, 
this obligation protects the participatory role of 
tangata whenua under the RMA.

In recent times, the “face” of tangata whenua as 
viewed by local government has become multi-
faceted. With the increasing pace of Treaty 
settlements, tangata whenua are experiencing 
a growing corporate base in addition to their 
intergenerational responsibility as kaitiaki of the 
natural environment. The well known Ngai Tahu and 
Waikato-Tainui settlements have been added to in 
Wellington: the central North Island and Auckland 
will be added to the list in the next year or two.

Of course, the dual role of kaitiaki and developer has 
an historical base, but one not experienced at any 
general level by non- Māori since the 1850s.

In this instance, the Council led itself into legal 
error by its preoccupation with the corporate face 
of Waikato-Tainui. To posit a dichotomy in the 
cultural/spiritual and corporate role of tangata 
whenua is to misconceive the panoply of Māori 
values and interests. The High Court recognised 
that these different faces are not mutually exclusive 
under the RMA:

[88] … Although the land upon which The Base is 
situated was not Maori land as such, the property 
formed part of the historic settlement achieved with 
the Crown in 1995. The background history is set out 
in the preamble to the Waikato Claim Settlements Act 
1995. Mr Wetere describes The Base and its importance 
as an asset that is able to further the goals and policies 
of Tainui by providing a future income stream for the 
tribe. Profits from The Base are returned to marae and 
to Tainui members by way of educational grants and as 
distributions made for cultural and health purposes. 
The Base is valued at approximately $200 million and 
forms about one-third of the total value of the Raupatu 
settlement. It is the jewel in the settlement crown for 
Tainui. Anything which tends to reduce the value of 

The Base and therefore the plaintiff’s ability to care for 
tribal members from the income The Base produces, 
is of the gravest concern to the plaintiff. For these 
reasons, the interests of the plaintiff in its capacity as 
a significant landholder affected by Variation 21, and 
its iwi authorities are closely related, and indeed are 
largely inseparable.

[89] … the plaintiff … has lost the opportunity to lay 
before the Council all of these considerations. To 
minimise these issues … is to overlook the important 
link between the plaintiff and The Base, which 
represents in its most tangible form the on-going 
importance to Tainui of the Raupatu settlement.

The RMA Māori trilogy (ss 6(e), 7(a) and 8) has 
not locked Māori into a role solely as kaitiaki of 
the natural environment. As recognised by the 
Environment Court, the Māori values recognised 
in Part 2 also incorporate the utilisation by tangata 
whenua of resources (see for example Buchanan v 
Northland Regional Council, Env Auckland A66/2002, 
22 March 2002 at [111], [112], [123]).

Ultimately, the obligation to consult with 
tangata whenua in the preparation of plans and 
policy statements is an important participatory 
cornerstone of the RMA and provides an important 
link to the ability of councils to consider and provide 
for the important Māori values and interests which 
are recognised in the RMA. As stated by the Court:

[91] The nature and extent of the right to be consulted 
is discussed in such cases as Ports of Auckland Ltd 
v Auckland City Council [1999] 1 NZLR 601 at 609 and 
Ngāti Maru Iwi Authority Inc v Auckland City Council 
HC Auckland AP18/SW01, 24 October 2002. An iwi 
authority has the right under the RMA to be consulted 
partly by way of recognition of the rights of Maori 
under the Treaty, and partly in order that the Council 
may obtain appropriate and accurate information on 
the effects of a proposed plan, variation or change on 
affected Maori interests.



Resource Management Journal 21

Introduction

Should elected councillors sit as hearing 
commissioners? Can those councillors carry out 
their role as representatives of the community while 
being impartial arbiters of the evidence before them? 
Should those who have promoted and supported a 
plan or policy statement also sit in judgement of an 
applicant seeking to depart from the provisions of 
those documents? Is it desirable or undesirable for 
those sitting in judgement on contentious resource 
consent applications to be judged themselves by the 
ballot box in the triennial elections? Should local 
decisions be made locally or is there an inescapable 
need to retain the Environment Court both to act as 
a watchdog over such local decisions, and to offer 
disaffected parties an independent forum in which 
to vent their concerns? 

The tensions reflected in these questions are felt 
most keenly in planning-law processes which, 
historically, have blurred the traditional separation 
of powers that exist between those making the law, 
those applying the law, and those enforcing the law. 
Ongoing proposals through RMA reforms, to limit 
rights of appeal to the Environment Court, have also 
brought into focus some questions associated with 
where the separation of powers in the RMA decision-
making framework should lie. The reasons for the 
lack of a bright-line distinction in planning law are 
beyond the scope of this article, however one may be 
the essentially political nature of planning law (eg 
in the use of planning law to allocate public goods, 
such as freshwater or marine space, or to allow 
development in one area in preference to allowing it 
in another), and the constraints imposed by planning 
law on private property rights (eg that the greater 
good of the community requires that limits be placed 
on what you can do with your land). 

This article will examine the inevitable tensions 
that arise from councillors sitting as hearing 
commissioners, and will comment on how this has 
been responded to by the Legislature. It will assess 
some of the arguments that have been put forward 
by those in favour of, and those against, councillors 
hearing all RMA processes. While accepting that 
there must be a place for councillors to be involved 
in RMA hearings, we argue that resource consent 
applications should be heard by independent 
commissioners, and that the chair of any panel 
hearing a private plan change should also be an 

independent commissioner. The increasingly public 
nature of RMA processes also means that councillors 
must be extra vigilant to ensure that their actions 
in representing the community do not give rise 
to a perception of bias that might impugn any 
subsequent RMA decision-making process in which 
they have played a part. We emphasise as crucial the 
importance of retaining the right of appeal to the 
Environment Court as the only way of maintaining 
full confidence in the RMA process. 

What tensions exist within the current decision-
making framework? 

Unlike the traditional separation of powers model, 
local authorities have functions that involve writing 
laws (eg policy statements and plans), interpreting 
and applying laws (eg individual resource consent 
applications), and even enforcing the rules (eg 
abatement notices and prosecutions). Local 
authority functions under the RMA also need to be 
overlaid with the wider purpose and functions of 
local authorities under the Local Government Act 
2002. 

It is accepted that some decision-making by a 
democratically elected local authority is justifiable 
(eg decisions on policy statements, allocation rules, 
and zoning changes). There may be a perception that 
those decisions are seen as being more “acceptable” 
to the public at large and, if they are not, those 
councillors can be removed at the next election. 
Indeed, councillors are often elected on the basis 
of a specific mandate. This gives the planning 
system legitimacy and ensures that it responds 
to the community. (The perceived importance of 
such planning decisions being made by elected 
representatives explains some of the criticism 
of the Environment Canterbury (Temporary 
Commissioners and Improved Water Management) 
Act 2010. In that case, the concerns about the removal 
of the elected representatives were exacerbated by 
the removal of the right of appeal to the Environment 
Court for certain processes.) 

However, we challenge any assumption that, 
inherently, elected councillors can make “better” 
decisions than independent commissioners. Even in 
the most political RMA processes, as when regional 
plans are setting allocation limits for water, an 
independent commissioner may well make a better 

Who is to judge the judges?
 � Bal Matheson, Partner, and Lucy de Latour, Senior Solicitor, Russell McVeagh
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decision because of specific knowledge that they 
have (eg technical or scientific knowledge), or 
indeed because they are far more immune to public 
animosity to, or support for, any particular outcome. 

There can be no fixed rule on when it is appropriate 
for an RMA process to be presided over by councillors, 
or by independent commissioners, or by some mix of 
the two. In some circumstances even the most ardent 
supporter of councillors making RMA decisions 
would need to accept that it is appropriate for those 
decisions to be made by independent commissioners.  
An obvious example is where the council itself is an 
applicant, or where the council has a vested financial 
interest in the outcome of a planning process (eg 
the rezoning of certain council-owned land). The 
scope for council involvement in the community as a 
commercial player has been greatly enhanced since 
the power of general competence was conferred on 
local authorities by the Local Government Act 2002. 
With that has come a greater need for caution by 
councils to avoid any perception of bias. 

One legislative amendment that should be made 
in this regard is that when a local authority has 
delegated the hearing of a plan change to independent 
commissioners, those commissioners should be 
required to make the final decision on it. Currently, 
their recommendation is required to be brought back 
before the council to be approved (although in the 
context of a private plan change the council may at 
its discretion delegate approval of the plan change 
under cl 29(4) of sch 1: refer Kapiti Environmental 
Action Incorporated v Kapiti Coast District Council 
EnvC W85/07, 2 October 2007). An amendment to 
s 34A of the RMA made in 2009 makes it clear that the 
prohibition on the delegation of approval only applies 
to the approval of plans and policy statements under 
cl 17 of sch 1). While the desire of councils to have final 
say over “their” plans is understood, it is incongruous 
that the council, having delegated the hearing of a 
plan change (eg because of some financial interest 
the council might have in the outcome), to then be 
required by law to make the final decision on that 
process. Other difficulties can arise when, either 
because of a change of council or a change of heart, 
a council declines to accept the recommendation of 
independent commissioners. Given that the council 
would have heard none of the evidence, there should 
be no rational basis for it to come to a different 
conclusion without essentially rehearing the 
matter. In circumstances where the responsibility 
for hearing an RMA process has been delegated to 
independent commissioners those commissioners 
should be entitled to make the final decision. If the 
council formally needs to adopt that decision, then 

the RMA should make it clear that the council is 
required to do so. To leave open the possibility for 
the council to a view that is different from that of its 
independent commissioners, and the possibility that 
the council may require a new hearing, merely adds 
uncertainty and delay to the process. 

Tensions also arise from a perception that decisions 
made by councillors, rather than independent 
commissioners, have more potential to be biased. 
For example, the political affiliations and platform 
on which some local politicians are elected have 
the potential to impact on the perception that 
decisions made by those councillors are clouded 
by that affiliation (although in reality there may be 
no such bias). Within the judicial context, judges 
that contribute to editorials in newspapers or 
espouse particular views on policy run the risk 
of future judgments being viewed “through the 
lens” of previously expressed opinions (Dr Wayne 
Mapp MP “Judicial independence” [2005] NZLJ 7, at 
7). Councillors who take a particular position or 
advocate for a particular group run the same risk, 
that decisions made by them will be viewed in a 
similar manner. Unlike independent commissioners, 
councillors are more visible and need to be available 
to their constituents, accordingly, councillors are 
more vulnerable to being put into a position where 
they are forced to give their view or opinion on a 
particular proposal. Councillors who intend to sit as 
hearing commissioners must be continually alert to 
this risk. 

Often the local knowledge of councillors is cited 
as support for them sitting on hearing panels, and 
indeed it can be a valuable tool to be used by the 
decision-maker. While councillors will often possess 
valuable local knowledge, it is often overlooked 
that independent commissioners may also possess 
comparable local knowledge which can be drawn on 
to assist decision-making. That is certainly the case 
in Auckland at present, where it would be difficult 
to imagine that a councillor representing the ward 
of one part of the city, but hearing a matter relating 
to another ward, has “better” local knowledge than 
an independent commissioner appointed from the 
Council’s pool, particularly if that commissioner is 
chosen specifically because of their local knowledge. 

Local knowledge or representation of local interests 
is not the only “knowledge” based consideration. 
Specialist technical or scientific knowledge may be 
just as important. This has been well recognised 
within the Environment Court jurisdiction 
through the valuable use of Environment Court 
commissioners. Specialist knowledge has also 
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been recognised through a number of local 
authorities’ hearing committee delegation policies 
that contemplate the appointment of independent 
commissioners when specialist knowledge is 
required.

One other key tension is the time constraint facing 
many councillors. The role as a councillor is already 
time-consuming, without adding to it by requiring 
councillors to sit for weeks on RMA hearings (annual 
plan and LTCCP hearings alone consume considerable 
time). In the past, the appointment of councillors on 
some planning hearings has resulted in considerable 
delays as councillors have in some cases only been 
able to sit for a day or two a week (or less), with large 
breaks to accommodate the various commitments of 
the hearing-panel members. The joint hearing of two 
plan changes (and associated notices of requirement) 
within Auckland prior to the local government 
reorganisation comprised 11 sitting days, spread over 
six months. In four of those months, the panel only 
sat for one day each month. Often issues like this 
attract more criticism than any others associated 
with hearing processes in the RMA context.

Timing issues have also been given more importance 
with the introduction of discounts for late processing 
of resource consents. In the case of Auckland Council, 
the new discount regime has had some bearing on the 
Council’s hearing committee policy, with emphasis 
being placed on meeting processing timeframes as 
the overriding consideration in deciding who should 
be appointed to hear resource consent applications. 

Parliament’s response to these tensions 

Decision-making by elected local authority 
councillors on planning and resource management 
decision has long been a feature of the planning 
regime in New Zealand. The regime under the Town 
and Country Planning Act 1977 provided for the local 
authority or a committee of the local authority to 
consider and hear submissions and objections and 
to make recommendations to the relevant council. A 
right of appeal, to the Planning Tribunal, also existed.

Currently, s 34A of the RMA allows a local authority 
to delegate to a hearings commissioner any 
functions, powers or duties under the RMA, except 
the approval of a proposed policy statement or plan 
under cl 17 of sch 1, or the power of delegation itself. 
If a local authority does delegate the hearing of a 
policy statement or plan to a hearings commissioner 
or group of commissioners (whether independent 
or not), the final decision to approve the policy 
statement or plan must be made by the local authority 

itself. (The concerns about that process have been 
discussed earlier.)

The Ministry for the Environment’s accreditation 
programme was introduced through the 2005 RMA 
reforms with the passing of ss 39A-39D of the RMA. 
These sections were designed to enhance the quality 
of local authority decision-making by ensuring that 
those decision-makers were aware of the broader 
obligations imposed on them by virtue of the quasi-
judicial role they perform. We consider this to be a 
major achievement, although it is not a panacea for 
the issues identified.

The distinction between decisions on policy 
statements and plans (which have to be approved 
by the local authority), and decisions on resource 
consents, has been highlighted by the introduction 
of s 100A of the RMA. Section 100A was inserted into 
the RMA from 1 October 2009 by s 78 of the Resource 
Management (Simplifying and Streamlining) 
Amendment Act 2009, with the aim of improving 
the separation of powers that operate within the 
RMA (refer Hon Dr Nick Smith, (8 September 2009) 
657 NZPD 6133). Section 100A(2) applies to notified 
hearings on resource consent applications and 
states:

(2)  The applicant, or a person who makes a submission 
on the application, may request in writing that a 
local authority delegate its functions, powers, and 
duties required to hear and decide the application 
in accordance with subsection (4).

 … 

(4)  If the local authority receives a request under 
subsection (2), it must delegate, under section 
34A(1), its functions, powers, and duties required 
to hear and decide the application to 1 or more 
hearings commissioners who are not members of 
the local authority.

While not entirely clear on its face, it seems that it 
was Parliament’s intention that if a request under 
s 100A is made, that there is an exclusive delegation to 
independent decision-makers (ie not a delegation to a 
mix of independent commissioners and councillors). 
The Select Committee report on the previous 
drafting of the clause noted (Resource Management 
(Simplifying and Streamlining) Amendment Bill 2009 
(18-2) (Select Committee report, at 51)):

We consider that the presence of one independent 
commissioner where a hearing panel consisted of three 
or more might not provide the necessary independence, 
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or relevant expertise and experience as they may be in 
the minority.

We recommend replacing proposed section 100A(3), 
which refers to the delegation of the local authority’s 
functions and duties to one independent commissioner, 
with a new 100A(3) that requires a local authority to 
delegate functions, powers, and duties to one or more 
commissioners who are not members of the local 
authority. We also recommend amending section 100A to 
provide that a request for independent commissioners 
can be made any time up until five working days after 
the closing date for submissions.

While the amendments referred to above have 
shown an increasing focus on the need to ensure a 
fair hearing (eg accreditation process etc), this is the 
first specific example of Parliament legislating for 
a direct separation of powers in the RMA context. 
While we support this change, the distinction 
made in s 100A between plan hearings and 
resource consent hearings needs to be questioned, 
particularly in respect of private plan changes. For 
example, an application for a new retail centre (that 
is not specifically contemplated in the planning 
framework) could be enabled by either seeking a 
private plan change, or by seeking a non-complying 
resource consent. If that proposal was particularly 
contentious and/or if one or more councillors 
had indicated a strong opposition to it, applicants 
may prefer to apply for non-complying resource 
consents (and request independent commissioners) 
rather than enabling the activity through a plan 
change. Allowing a comprehensive assessment of 
the proposal through a plan change may, however, 
be more desirable in terms of providing for such an 
activity within the plan itself rather than via an ad 
hoc non-complying resource consent. 

The 2009 RMA reforms could have gone further by 
allowing a private plan change applicant to request 
that an independent chairperson sit on the hearing 
panel. Such a position would recognise that private 
plan changes are more at the political end of the 
RMA approval spectrum, but nonetheless give an 
applicant some comfort that they would receive a 
fair hearing. Interestingly, it was initially proposed 
that the 2009 reforms would allow any applicant 
or submitter to a notified resource consent (and 
any private plan change where heard in tandem) 
to request that an application be heard by an 
independent commissioner (refer Cabinet Minute 
“Reform of the Resource Management Act 1991: Phase 
One Proposals” (2 February 2009) CAB (09) 3/7, at 
[86]). This was not carried through into the proposed 
amendments. 

What are the other checks and balances of the 
current system?

While, somewhat inevitably, there are some tensions 
in the current system given the dual role of councils 
as regulators and enforcers, there are a range of 
existing and well-established checks and balances 
within the system. 

The principles of natural justice apply to decisions 
made by local authorities and require decision-
makers to be unbiased and impartial, and to make 
decisions on the evidence presented. However, the 
thresholds that must be met to establish bias are 
relatively high. The High Court in Friends of Turitea 
Reserve Society Inc v Palmerston North City Council 
[2008] 2 NZLR 661 (HC), at [103] observed (in relation 
to decisions made under the Reserves Act 1977) that 
“unless the Council has failed to perform its statutory 
function, the manner of its accountability is to electors 
at the next election, not by an application of bias rules 
taken from another context”. This case highlighted 
the importance of the underlying statutory tests 
of the RMA and the remedy available through the 
Environment Court processes. Even if actual bias is 
not present, perceptions of bias decrease confidence 
in council decision-making and increase the prospect 
of Environment Court appeals, and may also have 
a bearing on the weight given to the council-level 
decision by the Environment Court under s 290A. A 
recent trend has seen some councillors blog about 
RMA matters. We are aware, in at least one case, of a 
councillor blogging about a development (expressing 
opposition to the project) prior to it being heard. 
Subsequently the same councillor was appointed 
as a commissioner to hear the matter. Actions like 
this only go to undermine the hearing process and 
perceptions of bias are inevitable in such cases. 

At a practical level councillors should be alert to 
the perception of bias and the principles of natural 
justice that apply to their decisions. It is fundamental 
to the interests of natural justice, and fairness to 
the applicant, that councillors put any political 
imperatives to one side and assess proposals on 
the basis of the evidence presented at the hearing. 
Having appropriate hearing procedures in place is 
important to ensure that this occurs (eg by making it 
clear at the end of a hearing that the debate will occur 
in private and that deliberations will be confidential, 
without others present). Councillors also need to 
remain vigilant to the risk that their actions (such 
as appearing at public rallies or making media 
comments on proposals), might lead to a perception 
of bias. The issue of bias has also raised questions 
regarding the dual role that councillors often fulfil in 
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both policy making and policy implementation. While 
the proceedings were subsequently withdrawn, 
the High Court decision (on a preliminary matter) 
in Canterbury Regional Council v Attorney-General 
[2009] NZAR 611 (HC), raised questions which remain 
unresolved, as to whether or not councillors who 
had previously participated in a collaborative non-
RMA process (in this case on the Urban Development 
Strategy) should be disqualified on the grounds 
of bias from hearing Proposed Change 1 to the 
Canterbury Regional Policy Statement. 

The participatory nature of the RMA (through 
submissions) ensures that public involvement is 
maintained. Consequently this enables relevant views 
to be presented and adds legitimacy to the process. If 
there is a particular position that a councillor wishes 
to pursue, then it may be more appropriate for them 
to submit on that particular process, rather than to 
decide it.

In our view, the most important check on local 
authority decision-making is the right of appeal on a 
de novo basis to the Environment Court. The financial 
consequences of decisions under the RMA can be 
considerable (eg the increased value through the up-
zoning of certain parcels of land or the enabling of a 
development proposal). However, whatever concerns 
might have been evident in the hearing at first 
instance, the Environment Court offers a balanced, 
impartial and fair assessment of the proposal, in 
circumstances where there is a clear separation 
of power and decision-making. The importance of 
recourse to the Environment Court must not be 
underestimated, and whether a decision is made by 
an independent commissioner, a councillor, or a panel 
comprising both independents and councillors, the 
fact that a decision is able to be appealed maintains 
significant confidence in the planning system. 

The Resource Management (Simplifying and 
Streamlining) Bill (18-1) originally proposed to 
limit appeals on plan changes and policy statement 
to points of law (unless leave of the Environment 
Court had been obtained), in an attempt to speed up 
decision-making. The proposal was dropped on the 
recommendations of the Select Committee as the 
result of numerous submissions opposing this, from 
right across the spectrum of environmental interests. 
The Select Committee recognised in its report that 
the proposal to limit appeal rights would not deliver 
fairness and natural justice. This concession should 

not be overlooked, and it is important that the 
safeguard preventing speeding-up processes not 
be removed, at the expense of fairness in decision-
making. 

Conclusion

There is inevitable tension between roles of councils 
as law-makers and law-enforcers within planning 
law processes and it is accepted that there can be 
no hard and fast rule about who should preside over 
RMA hearings.

At a practical level, care needs to be taken that 
political grandstanding and preconceptions are left at 
the hearing door, that RMA hearings are approached 
with due regard to process, and that principles of 
natural justice are adhered to. Councillors need to 
remain vigilant to the appearance of bias, be alert 
to the consequences of making media comments on 
proposals, and need to ensure that they have put any 
political preference to one side and assess proposals 
on the basis of evidence presented at the hearing. 
This can be enhanced by ensuring the hearing 
procedure is robust and lends itself to impartial 
decision-making.

Within the resource consent context, it is argued 
that s 100A has rightly improved the separation of 
powers within the resource consent hearing sphere. 
If applicants are concerned about a potentially 
unfair hearing, or about political influence bearing 
on decision-makers, then they should look to utilise 
s 100A more frequently.

In the context of plan changes, we contend that 
legislative amendment be made to further improve 
RMA processes. Where a local authority has 
delegated the hearing of a plan change to independent 
commissioners, those commissioners should be 
required to make a final decision on it (with no 
discretion as to the adoption of the independent 
panel’s recommendations). Where a private plan 
change request is made, the applicant should have 
the right to request that an independent chairperson 
sit at the hearing. This position accepts the halfway 
house position of private plan changes. 

Overlaying all of this, we consider that rights of 
appeal to the Environment Court must be retained. 
This is a crucial safeguard in the system and ensures 
public confidence in RMA decision-making.
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Unreasonable progress – agreements for sale and 
purchase rescinded under section 225 of the rma 
despite purported contracting out

In Cyndicate Property Group v Jun HC Auckland CIV-
2010-404-2397, 12 November 2010 the High Court 
dismissed eight summary judgment applications by 
Cyndicate seeking specific performance of various 
agreements to purchase ss in Cyndicate’s subdivision 
at Flagstaff on the northern outskirts of Hamilton. 
All the defendants successfully opposed Cyndicate’s 
applications on the basis that, under s 225(2) of the 
RMA, Cyndicate had not made “reasonable progress” 
towards submitting a survey plan to the Hamilton 
City Council.

Section 225(2)(a) allows a 14-day cooling-off period 
after making an agreement for sale and purchase 
in which the purchaser can cancel that agreement, 
while s 225(2)(b) gives a purchaser the right to 
rescind an agreement for the sale and purchase of 
land at any time after the expiration of two years 
after the grant of a consent, or after the expiration of 
one year after the date of the agreement, whichever 
is later, if either the vendor has not made reasonable 
progress towards submitting a survey plan, or the 
vendor has not deposited the survey plan within a 
reasonable time after the date of its approval.

Cyndicate had undertaken a large residential 
subdivision at Flagstaff called Eton Estate. It 
obtained subdivision consent in August 2006, but 
did not immediately undertake subdivision works. It 
instead set about further detailed design work which 
resulted in an application to amend the conditions 
of its subdivision consent including changes to road 
layouts and other matters. The Council approved 
the change of conditions on 14 November 2007. The 
newly approved subdivision works were completed 
in early 2008 and Cyndicate’s surveyors thereafter 
undertook field surveys so that a survey plan could 
be presented to the Council for approval under s 223 
of the RMA. The survey plan was submitted on 13 
September 2009 and new titles issued in December 
2009.

From July 2007 and throughout the subdivision works 
process and approvals Cyndicate marketed sections 
at the site. The sale and purchase agreements 
entered into at issue in these proceedings were (bar 
one minor difference) on the same terms. The REINZ/

ADLS form was used, with further terms of sale 
attached. At issue was condition 4.5 of the further 
terms of sale, which provided that:

(a) the purchaser contracted out of the 14-day cooling-
off period in s 225(2)(a) of the RMA; and

(b) the purchaser agreed to an extension from one 
year to three years after the date of the agreement 
for the period after which it can rescind the 
agreement if reasonable progress towards 
submitting the survey plan has not been made.

During 2009, the defendants made inquires and found 
that the survey plan had not been approved by the 
Council. Following these inquiries, on 5 August 2009 
the defendants’ lawyer wrote letters on behalf of the 
defendants stating that the defendants did not accept 
that the parties could contract out of the provisions 
of s 225. The defendants noted that subdivision 
consent was first approved in August 2006 and, 
given no steps had been taken to deposit the survey 
in the three years that had elapsed, considered that 
Cyndicate had not made reasonable progress towards 
depositing the survey plan. The defendants therefore 
gave notice to Cyndicate that the defendants had 
rescinded the agreements pursuant to s 225(2)(b) 
of the RMA. Cyndicate initiated these summary 
judgment proceedings pressing for settlement after 
title had subsequently issued.

The first issue before the High Court was therefore 
whether condition 4.5 was effective to displace the 
operation of s 225. Cyndicate submitted that it is 
possible to contract out of provisions such as s 225 
as a person may renounce a right that exists solely 
for their own use or benefit. The High Court referred 
to the Latin maxim qui libet potest renunciare juri pro 
se introducto. The underlying principle is that, where 
particular words of a statute confer a privilege, a 
party may forgo that privilege. However, it found 
that the authorities establish that this principle 
applies only in respect of private rights and private 
remedies. If there is a public, as well as private, 
interest that governs the situation the principle does 
not apply ( Johnson v Moreton [1980] AC 37 at 69).

The High Court then considered the application of this 
principle to the present case. It noted that the RMA 
is a public law statute. Making plans and granting 
consents, including subdivision consent, are all part 
of the public law process. Indeed, the RMA says little 
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about private law rights. Section 122, for example, 
makes clear that a resource consent is neither real 
nor personal property. Section 225 is therefore 
unique in RMA terms as it is the only provision that 
deals expressly with contractual issues between 
persons who need not be public authorities under the 
Act.

The High Court was also satisfied that, in enacting 
s 225, Parliament was intending a wider public 
purpose and was not simply dealing with private 
interests and situations where individuals might 
rescind contracts. It noted the use of the word 
“deemed” in s 225(2), which is used at least 250 times 
in the RMA. In the RMA, “deemed” generally applies 
conclusively in the sense that no evidence, argument 
or agreement can be used to upset those provisions 
in which it is used. If Parliament has deemed that an 
agreement contains the terms set out in the section, 
then that is conclusive and nothing can be said or done 
to say that agreement does not contain those terms, 
or that those terms can be modified. If Parliament 
had intended that it be possible to contract out of 
s 225(2), then it would have stated whether and to 
what extent contracting out was permissible.

The Court also held that s 225(2) is intended to operate 
as a form of consumer protection. This is clearly 
the intent of the 14-day cooling-off period provided 
by s 225(2)(a). Consumer protection provisions 
are commonly regarded as having a wider public 
purpose that may not be contracted out of. The Fair 
Trading Act 1987 is an obvious example of this. The 
Court noted that while that Act does not contain any 
express provision preventing contracting out, the 
courts have consistently recognised that contracting 
out must nonetheless be prohibited.

The High Court had no doubt that Parliament 
had considered that purchasers might enter into 
agreements to buy a section in a subdivision still 
in the course of development, and they might pay 
a deposit, or they might sign up to onerous or one-
sided terms including as regards the timing of issue 
of title. It considered that Parliament was concerned 
to see that such purchasers were protected (whether 
they were vulnerable or not).

The Court therefore concluded that condition 4.5 was 
ineffective to contract out of s 225(2)(b). It therefore 
went on to consider whether the defendants had 
made reasonable progress towards submitting a 
survey plan to the Council. In the context of summary 
judgment applications, the Court was required to 
consider whether the defendants were arguably 
entitled to rescind the sale and purchase agreements 
pursuant to s 225(b).

Some evidence pointed towards reasonable 
progress being achieved in good time, particularly 
in the period post-November 2007 when subdivision 
works were carried out, a survey plan prepared for 
approval and titles issued. However, the Court was 
swayed by events (or lack thereof) in the period 
between August 2006 and November 2007. The 
Court held that, in terms of s 225(2)(b), it is quite 
clear that time was running against Cyndicate from 
when the initial subdivision consent was issued in 
August 2006. During the period until November 2007 
when changes to the subdivision consent conditions 
were approved by Council and subdivision works 
commenced, a question mark remained as to 
whether Cyndicate, which was undertaking a 
detailed re-design of the subdivision, was in fact 
making reasonable progress towards submitting 
a survey plan to Council for approval under s 223. 
That question mark was a matter the Court held was 
best assessed at trial and, accordingly, Cyndicate’s 
applications for summary judgments were declined.

The decision is a useful confirmation of the public 
purpose of s 225(2), and the fact that agreements for 
sale and purchase of land are not able to modify the 
requirements of that provision in order to provide 
greater flexibility to developers. The substantive 
decision may provide useful additional guidance 
regarding the meaning of “reasonable progress”, 
which will be of great interest to persons involved 
in land development, who often look to confirm 
at least some agreements in advance of, and to 
assist in funding detailed finalised design for their 
developments.

Talk is not cheap – indemnity costs against 
local authority for failure to issue certifi cate of 
compliance

In Vodafone New Zealand Ltd v Wanganui District 
Council [2010] NZEnvC 434 the Environment Court 
considered an application by Vodafone for indemnity 
costs for enforcement proceedings taken by Vodafone 
against the Council in respect of the Council’s failure 
to issue a Certificate of Compliance in accordance 
with ss 139(5) and (6) of the RMA. The decision is a 
useful, firm statement of the costs implications for 
Councils who do not comply with their statutory 
obligations, notwithstanding that they may be acting 
to protect the interests of the community.

In July 2009 Vodafone identified a property at 15 
Montgomery Road in Wanganui as an appropriate 
site for a telecommunications facility. On 2 October 
2009 it applied for a Certificate of Compliance for the 
facility, which was a permitted activity under the 
District Plan. Section 139(5) of the RMA requires that 
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an authority must issue a Certificate of Compliance 
if an activity can be lawfully done in a particular 
location without a resource consent and the 
administrative charge for the issue of the Certificate 
has been paid. Section 139(6) provides that the 
authority must do so within 20 working days of the 
receipt of the request for the Certificate, or the date 
on which any further information requested from 
the applicant under s 139(4) is received, whichever is 
later.

The Council requested further information which 
was provided by Vodafone on 21 October 2009. 
Allowing two days for Council to receive the 
information, the 20 working day period under 
s 139(6) expired on 20 November 2009. The Council 
did not issue a Certificate of Compliance for the 
telecommunications facility until 22 July 2010, 
after the issue by Vodafone of enforcement order 
proceedings on 2 June 2010. The Environment Court 
therefore held that the Council was clearly in breach 
of its statutory obligations pursuant to ss 139(5) 
and (6).

The parties could not resolve the issue of costs 
between them, so the Environment Court was 
left to determine Vodafone’s application for costs 
relating to the enforcement proceedings. The 
Council opposed Vodafone’s costs application on two 
grounds:

a) There were ongoing discussions between the 
Council and Vodafone about an alternative site 
for a telecommunications facility.

b) Vodafone should have exercised its objection 
rights under s 357A before it commenced the 
environment proceedings.

It was accepted that the reason why the Council 
delayed before issuing the Certificate of Compliance 
was its concern about the potential adverse effects 
of tall towers associated with the facility on nearby 
residents, notwithstanding the fact that it was a 
permitted activity. It endeavoured to convince 
Vodafone to find an alternative site. Vodafone was 
prepared to discuss alternatives, but maintained 
throughout that the Council was required to issue a 
Certificate of Compliance for the Montgomery Road 
site.

There was no indication of any intention on the part 
of Vodafone to waive its entitlement to the issue of a 
Certificate of Compliance pending the outcome of its 
discussions with the Council, and the Council did not 
contend that Vodafone had explicitly or implicitly 
done so.

In terms of s 357A, that provision enables a person 
who has made an application under s 139 to object 
to a local authority’s decision on that application. 
However, the Council had failed in its statutory duty 
to make any decision on the Certificate of Compliance 
application that Vodafone might have objected to. 
The Court held that this left Vodafone no option 
but to apply for an enforcement order requiring the 
Council to comply with its obligations. Accordingly, 
the Council failed on both counts to persuade the 
Court not to order costs against it.

The Environment Court noted that it generally takes 
a conservative approach towards the award of costs 
against local authorities. It has, however, long been 
recognised as appropriate to award costs against 
a local authority where there has been a breach of 
duty by the authority (Darroch v Whangarei District 
Council (1993) 2 NZRMA 637). There had indisputably 
been a breach of duty by the Council through its 
failure to issue a Certificate of Compliance. That 
failure was more than just a trivial breach. It 
continued from late November 2009 until 22 July 2010 
despite persistent requests from Vodafone for the 
issue of the Certificate. The Council’s failure to issue 
any decision at all also meant that Vodafone could not 
exercise any right of objection. 

The Court was therefore convinced that Vodafone had 
an overwhelming case for costs in these proceedings, 
notwithstanding that the Court did not actually 
issue an enforcement order against the Council. The 
Council’s decision to issue the certificate on 22 July 
2010 simply pre-empted the inevitable outcome of 
Vodafone’s application had it proceeded to hearing.

Vodafone sought full indemnity costs (ie, 100 per 
cent of costs incurred), on the basis that this was 
an exceptional case, where the requirements of the 
Act, despite being clearly spelt out and repeatedly 
brought to the Council’s attention, were flagrantly 
disregarded (Auckland Regional Council v Cash for 
Scrap Ltd EnvC A5/2007, 19 January 2007 at [52]).

The Court agreed. It accepted that there may 
sometimes be circumstances where local authorities 
do not meet statutory time limits under the RMA. 
Given the Council’s concerns regarding the site’s 
suitability for a telecommunications facility, some 
delay while it sought an alternative solution might 
be understandable. However, the ongoing refusal to 
issue the certificate eight months past the statutory 
deadline, in the face of repeated requests by Vodafone, 
took the Council’s actions well beyond any reasonable 
allowance. It was therefore appropriate that the 
Council meet Vodafone’s costs on an indemnity basis.
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Vodafone sought both internal costs, and external 
legal fees on a full indemnity basis. The Court 
declined to consider an award for Vodafone’s 
internal costs, being time spent by Vodafone staff in 
endeavouring to resolve matters with the Council. 
Such costs are calculated based on Vodafone’s 
internal charge-out rates which may or may not 
reflect actual costs, which are difficult to verify. The 
Court was also concerned that claims for internal 
costs could be subject to abuse.

The Court also did not consider that Vodafone could 
claim costs in respect of matters that arose prior 
to the issue of enforcement proceedings such as 
negotiating with Council and requesting issue of the 
Certificate. It was implicit the Court may only award 
costs airing directly out of proceedings. This will 
include costs which arise out of the preparation of 
application documents and supporting affidavits, 
but not the costs of preliminary negotiations and 
dealings which pre-date the proceedings. The 
Court was prepared, however, to award Vodafone 
costs on an indemnity basis for $15,000.00 in legal 
fees incurred since April 27 2010 as these fees all 
demonstrably related directly to the enforcement 
proceedings. 

The Council’s only challenge as to quantum was 
that Vodafone incurred costs far in excess of what 
it would have incurred had it made an objection 
pursuant to s 357A of the RMA. Given the objection 
process was not available to Vodafone, the Court 
dismissed this submission. In any event, it observed 
that the objection procedures are optional and it is 
not for the Council to dictate what remedy Vodafone 
might have sought, even if the Council had issued a 
decision.

The Court awarded $15,000, being legal fees incurred 
by Vodafone after April 27 2010 that demonstrably 
related to the proceedings. It confirmed that the 
costs were considered reasonable compensation 
of Vodafone’s costs, and did not comprise any 
“punitive” element. This is a useful restatement 
of the law around costs and a reminder that 
Councils must strictly comply with their statutory 
obligations, notwithstanding they may be motivated 
by community interests.

Elusive fi nality – court refuses to issue fi nal decision 
on the merits

Pelorus Wildlife Sanctuaries Ltd v Marlborough 
District Council [2011] NZEnvC 20 concerned the 
Environment Court’s “final” decision, allowing the 
appeal by Pelorus against the Council’s decision to 

grant coastal permits to New Zealand King Salmon 
to farm salmon at White Horse Rock in Marlborough.

On 2 December 2010, the Environment Court had 
issued an “interim decision” on Pelorus’s appeal 
which concerned a jurisdictional point raised 
by Pelorus, and which the Court upheld ([2010] 
NZEnvC 411). It held that until such time as s 165AB 
of the RMA is complied with (which provides for the 
establishment of Aquaculture Management Areas) 
the Court had no jurisdiction to confirm consents for 
New Zealand King Salmon’s proposed salmon farm, 
nor had the Council had jurisdiction to do so in the 
decision appealed.

The Court allowed 14 days for any party to request 
a further decision indicating what it would have 
provided if it were wrong on this jurisdictional 
point. No party made any such request within the 
14-day period. New Zealand King Salmon filed an 
appeal against the Environment Court’s interim 
decision in the High Court, and in memorandum 
to the Environment Court on 16 December 2010 
requested that no final determination be made, and 
that the appeal be “adjourned” pending the outcome 
of its High Court appeal.

On 31 December, well outside the 14-day period 
specified in the interim decision, Pelorus filed a 
memorandum requesting that the Court issue a 
further decision on the merits. New Zealand King 
Salmon responded, requesting that the Environment 
Court decline to issue a further decision as to the 
planning merits of the application and again asking 
that the appeal be adjourned pending the outcome of 
the High Court proceedings. 

The Environment Court declined to issue a decision 
on the merits of the appeal, and made a number of 
interesting observations in doing so:

a) The Court was not swayed by Pelorus’s 
submission that a judgment on the merits should 
be entered so that any appeal on the merits can be 
dealt with by the High Court at the same time as 
the jurisdictional appeal. The jurisdictional point 
was a discrete legal issue that could be dealt with 
promptly by the High Court and, if the High Court 
upheld the Environment Court’s interim decision, 
the expense and delay in pursuing possible 
appeals on substantive matters would be wasted. 

b) The Environment Court was also concerned that 
Pelorus did not meet the time limit expressing 
the limited willingness of the Court to determine 
the matter on the merits. 

c) The Environment Court, however, also declined 
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New Zealand King Salmon’s request that no 
final determination be made with respect to the 
appeal before the Environment Court and that 
the appeal be “adjourned” pending the outcome 
of the appeal in the High Court. It did not consider 
that an appeal could be adjourned. It is hearings 
which can be adjourned, and in this case the 
hearing had been completed. The better analysis 
was that a “final determination” was in fact made 
by the Court on issuing the “interim decision” 
allowing the appeal, whatever words were used 
in describing that decision. 

d) In any event, it was not necessary to “adjourn” 
the appeal because the case can be remitted back 
to the Environment Court by the High Court for 
a determination on the merits if it is held that 
the Environment Court was wrong at law on the 
jurisdictional point.

Ultimately, the Environment Court, having no proper 
or sufficient basis to issue a further decision on the 
merits or to “adjourn” final determination of the 
appeal, made a “final decision” allowing the appeal 
for the reasons given in its interim decision and 
quashing the Council’s decision to grant coastal 
permits to New Zealand King Salmon. The question 
of costs was reserved.

The decision is orthodox, in that it confirms 
the appropriateness of resolving discrete legal 
issues, where these may be determinative of the 
proceedings, prior to or rather than incurring 
substantial Court and party costs in litigating the 
planning merits of the case. 

The decision also raises the semantic issue of 
what may or may not constitute an interim or final 
decision in the circumstances of a case. In the end, 
extant High Court proceedings meant that the 
Environment Court should not issue a decision on 
the planning merits. However, a request could have 
been made for a merits decision prior to expiry of the 
High Court appeal period. The Environment Court 
had heard evidence and was clearly in a position to 
issue a decision on the merits. Any appeal against 
a merits decision may or may not have been heard 
together with the jurisdictional issue by the High 
Court, which is capable of managing its case load in 
an efficient way. The only theoretical saving in this 
case therefore would have been the Environment 
Court’s own time in preparing a further decision. 
It is clearly in the public interest to reduce such 
potentially unnecessary costs, but it seems that 
the decision reflects the unique series of events in 
this case.
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Introduction

The Aquaculture Legislation Amendment Bill 
(No 3) (“the Bill”) is currently before the Primary 
Production Select Committee, and is expected to be 
reported back to the House on 9 May 2011.

The policy objectives behind the Bill include 
“restarting” aquaculture in New Zealand — to achieve 
a $1 billion industry by 2025, and “normalising” 
aquaculture activities within the RMA framework. 
While the Bill certainly has the intent of the achieving 
these aims (and largely does achieve them) certain 
provisions of the Bill warrant further analysis if they 
are to achieve the Government’s goals for aquaculture.

Areas of particular interest are the Bill’s removal of 
the requirement for marine farms to only establish 
within aquaculture management areas (“AMAs”), 
its intention to simplify the renewals process for 
aquaculture consents, introduction of a minimum 
consent duration, and shorter lapse period, for 
aquaculture consents, and the Bill’s intention to give 
interim effect to rules in proposed plans which alter 
the activity status of marine farms from permitted to 
some other consent category.

This article starts with a brief history of the 
regulation of aquaculture in New Zealand and moves 
on to examine some of the key elements and issues 
arising out of the Bill.

A brief history of the regulation of aquaculture in 
New Zealand

As many readers will be aware, New Zealand 
aquaculture has a somewhat fraught history. The 
details of the various legislative regimes governing 
aquaculture have been well traversed by many 
authors, and so will not be repeated at length here. 
However, a brief summary of the relevant aspects of 
the historical legislation are set out below.

The New Zealand aquaculture industry began in 
the mid-1960s with marine farming of oysters and 
mussels. This domestic market gradually moved 
into export markets during the 1970s. Against the 
background of the nascent aquaculture industry, the 
Marine Farming Act 1971 was enacted, under which 
the responsible Minister would identify suitable 

areas to be set aside for marine farming (s 4) and 
controlling authorities granted leases and licences 
to prospective marine farmers to establish marine 
farms (s 5).

In the late 1980s/early 1990s, a wholesale reform of 
New Zealand’s environmental legislation led to the 
enactment of the Resource Management Act 1991 (“the 
RMA”). From the coming into force of the RMA in late 
1991, applicants wishing to undertake aquaculture 
activities had to (as they still must today) apply for 
a coastal permit to occupy the Coastal Marine Area 
(“the CMA”). Applications for such permits were 
made to the relevant local authority and were subject 
to the rules in the relevant regional coastal plan.

Part 4A of the Fisheries Act 1983, introduced by 
the Fisheries Amendment Act 1993, introduced an 
overlay on the RMA assessment, creating a dual 
permitting regime. A marine farming permit could 
only be issued to a person who held an appropriate 
RMA authorisation (coastal permit or certificate of 
compliance) in respect of the area applied for.

 The above legislative framework left regional 
councils ill-equipped to deal with the “gold rush” of 
applications for marine farming that occurred in the 
early 2000s (Aquaculture Reform 2004: An Overview, 
Ministry for the Environment, January 2005). The 
Resource Management (Aquaculture Moratorium) 
Amendment Act 2002 instituted a moratorium on new 
applications for resource consent for aquaculture 
activities while the Government developed a solution 
to this problem. The moratorium lasted from 
28 November 2001 to 31 December 2004.

Following the moratorium period, the Aquaculture 
Amendment Bill 2004 introduced the current regime. 
Under this regime regional councils can establish 
AMAs, in which aquaculture is a controlled or 
discretionary activity. Aquaculture activities are not 
permitted outside these AMAs. In order to lawfully 
establish a new marine farm in the CMA, a person had 
to apply for a marine farming permit, which could 
only be issued if the application passed the undue 
adverse effects on fishing (“UAE”) test (found in 
Part 9A of the Fisheries Act 1996).

 In 2009, the Government initiated the Aquaculture 
Technical Advisory Group, which was aimed at 

The Aquaculture Legislation Amendment Bill (No 3): 
Recasting the net for aquaculture?

 � James Gardner-Hopkins, Partner, and Kate Wilson, Solicitor, Russell McVeagh



32 www.rmla.org.nz

providing independent and strategic advice on 
proposals for the reform of aquaculture legislation. 
The report of the Aquaculture Technical Advisory 
Group Re-starting Aquaculture: Report of the 
Aquaculture Technical Advisory Group, October 2009 
(“the TAG Report”) led to the formulation of the 
current Bill.

At section 2.1 the TAG Report outlined the key issue 
with AMAs:

“The current RMA regime treats aquaculture more 
restrictively than other coastal activities by prohibiting 
it outside AMAs. This means that a plan change must be 
undertaken before resource consents for aquaculture 
activities can be applied for, significantly increasing 
costs and uncertainty for aquaculture development in 
comparison to other activities.”

In addition to the high levels of cost and uncertainty 
involved with establishing marine farms under the 
AMA process, the lack of incentive on councils to 
develop AMAs (and the disincentivising effect that 
had on the industry) is summarised at [4.3.3] of 
Auckland Council’s submission on the Bill:

“Councils nationally had concerns over the cost to rate 
paying communities of establishing AMAs through 
[the] RMA process when the primary beneficiary of 
AMA establishment was likely to be the aquaculture 
industry … So instead of seeking to establish AMAs 
themselves, Councils nationally preferred to revise 
their coastal plans to create a robust framework 
within which interested parties could themselves seek 
plan changes to establish AMAs. In effect this required 
completion of three signi�icant RMA processes (two 
coastal plan changes and a subsequent resource consent 
process) before any new space could be determined as 
sustainable and aquaculture activities could actually 
begin to take place.”

For the above reasons, the current regime is widely 
considered amongst both industry players and 
officials to have been unsuccessful; no private plan 
change creating an AMA has been applied for during 
the “lost decade” of stalled growth in the industry.

The current Bill contains a series of initiatives 
to promote development of marine farms and 
normalise the treatment of aquaculture activities 
within the RMA. However, while the current 
reforms proposed by the Bill are undoubtedly an 
improvement on the current legislation, those 
reforms could be improved upon if the provisions 
of the Bill are to achieve their perceived intent and 
achieve the Government’s policy objectives. As set 

out at [4] of Aquaculture New Zealand Limited’s 
submission on the Bill:

“[W]e fear that the 2010 reforms will be a repeat of the 
2004 reforms and we will see a levelling off of growth 
around 2015 … This would leave the sector well short 
of the billion dollar goal and would return us to the 
doldrums of the “lost decade” of the 2000s.”

Some key issues with the Bill

Removal of AMAs – Priority and allocation
In an effort to restart resource consent applications 
for aquaculture activities, the Bill removes the 
concept of AMAs, and therefore the requirement that 
aquaculture activities only take place in AMAs.

The removal of the requirement for aquaculture 
activities to take place within AMAs means that 
applications can be made for resource consents for 
marine farms in any part of the CMA — provided 
that such activities do not have a prohibited activity 
status under the relevant regional coastal plan.

In reality, new marine farms do have a prohibited 
activity status in parts of the CMA in many regions 
(such as the Marlborough Sounds, Northland, 
Auckland, Canterbury and Otago). In such areas, the 
abolition of AMAs will have little practical effect, 
at least in the short term. However, there are some 
parts of the CMA in New Zealand, where aquaculture 
activities do not attract a general prohibited activity 
status under the relevant regional plan (“Available 
Areas”). Applicants will be free to lodge resource 
consent applications for marine farms within 
Available Areas. Some councils might also be quick 
off the mark to implement plan changes to make 
Available Areas accessible to industry.

This creates an opportunity for aquaculturalists, 
as without the cost and delay associated with the 
creation of AMAs, marine farms will be much easier 
to establish (or at least seek consent for). This could 
result in a “gold rush”, mirroring, to some extent, that 
which occurred at the turn of the millennium. This is 
particularly the case as the default allocation method 
for such applications will be (as it is within AMAs now) 
the “first in first served” principle, which has been 
developed by the courts in a line of cases including 
Central Plains Water Trust v Ngai Tahu Properties 
[2008] NZCA 71 and Central Plains Water Trust v Synlait 
Ltd [2009] NZCA 609. So there will, in many cases, be a 
clear incentive to be “first off the rank”.

In the absence of any alternative allocation method, 
the first person to lodge a complete resource consent 
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application over an Available Area secures priority 
provided that the application is not rejected as 
incomplete. Any subsequent applications for the 
same resource will “join the back of the queue”, with 
their order determined in the same manner. Those 
regional councils who have not implemented an 
alternative allocation method through their regional 
coastal plans and who do have Available Areas may 
therefore be inundated with new applications for 
resource consent for marine farms on 1 July 2011.

However, under the Bill the “first in first served” 
approach will not necessarily dictate allocation of 
space in the CMA. Under s 165I of the RMA councils 
will be able to develop alternative allocation methods 
provided they meet a prescribed set of statutory 
criteria, including being the most appropriate 
allocation method for the area, having regard to the 
method’s efficiency and effectiveness.

The Bill also proposes to grant the Minister of 
Conservation a new power under the RMA to approve 
the detail of allocation tools to be used by a regional 
council upon request by that regional council. 
Clause 90 of the Bill inserts new RMA s 165Z which 
enables the Minister of Aquaculture, at the request 
of a council, to suspend the receipt of aquaculture 
applications for a maximum of 12 months while an 
allocation tool is developed. This could represent a 
major (albeit potential) departure from the current 
system of priority and allocation of natural resources 
under the RMA.

Allocation of our natural resources generally is 
a vexed issue, to which the current Government 
has devoted much time and effort. An alternative 
approach to aquaculture management could be to 
regulate allocation of the CMA in a separate piece of 
legislation. This could apply to aquaculture alone, or 
provide for other uses of the CMA to be transitioned 
in and eventually governed by an overarching 
allocation mechanism. This could operate as a dual 
permitting regime alongside the RMA, much as the 
Crown Minerals Act 1991 does for mining activities. 
The environmental effects of aquaculture activities 
would be dealt with under the RMA and issues 
relating to allocation of CMA space dealt with under 
new legislation.

Tenure of coastal permits for aquaculture activities
 The Bill proposes to amend s 123 of the RMA to 
create a minimum consent duration for aquaculture 
activities of 20 years with two exceptions in cl 84 
of the Bill: if an applicant has requested a shorter 
period, or if “a shorter period is required to ensure 
that adverse effects on the environment are 

adequately managed”. Aquaculture consents will 
still be subject to the maximum resource consent 
duration of 35 years.

This represents a significant change from the 
current maximum consent duration provision, 
and is intended to provide certainty of tenure for 
aquaculturalists. However, some in the industry 
(see, for example, section 2.6 of Aquaculture New 
Zealand’s submission on the Bill) have contended that 
this does not provide adequate investment certainty 
for marine farmers, and have raised concerns that 
this “minimum” duration may become the “default” 
duration for aquaculture consents. Due to the long 
time it can take for marine farms to return a profit, 
some submitters on the Bill have sought that 35 years 
be the minimum consent duration for aquaculture 
activities.

This amendment raises the question of why 
aquaculture deserves special treatment in terms 
of certainty of tenure. Arguably, any development 
reliant on a consent requires some certainty 
regarding return on investment and continued ability 
to operate. Some consent-reliant developments 
require a significantly larger investment and are 
much longer-term operations — for example, hydro-
electric dams and other significant infrastructure 
developments, such as port wharves.

The concern can also be raised (and not just in 
relation to aquaculture) that, minimum consent 
durations aside, a maximum consent duration 
of 35 years is insufficient for many long-term 
developments requiring significant investment 
and so perhaps s 123 should be revisited in a more 
wholesale manner.

Reduced information requirement for renewal of 
aquaculture consents
In order to streamline the renewal process for 
consents for aquaculture activities, the Bill limits 
the information applicants must provide to councils 
when applying for such renewals. Clause 75 of the 
Bill would require such a “reconsenting” applicant to 
provide:

“…  information about the effects of the activity and 
changes to the environment that mean that the effects 
of the activity are no longer the same or similar in 
character, intensity, or scale to those anticipated at the 
time the original consent was granted.”

The intention is that this “reduced information 
requirement” will reduce costs and provide greater 
confidence of reconsenting for applicants (see the Bill’s 
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Explanatory Note at 2). However, practically speaking, 
the reduced information requirement alone is likely to 
generate more cost and leave significant uncertainties 
for an applicant. This is because the amendments do 
not carry the reduced information requirement over 
to subsequent stages of the consenting process; in 
particular, there is no explicit limitation on a consent 
authority’s ability to request information on and/
or take into account other matters in making its 
notification and substantive decisions.

Therefore, notwithstanding the reduced information 
requirement, it is likely that an applicant determined 
to secure renewal of its consent would provide 
information on additional positive effects, whereas 
submitters may provide information on adverse 
effects. This means that the reduced information 
requirement would, in practice, have little effect.

This creates a less than satisfactory legislative position 
for applicants seeking to reconsent aquaculture 
activities. If the Bill is to achieve its policy objective 
of reducing costs and providing greater confidence 
for such applicants, additional changes to the Bill 
should be made to give the reduced information 
requirement weight (eg to limit discretion to the 
matters information is to be provided on or make 
consent renewals a controlled activity).

Lapse periods for aquaculture consents
Clause 85 of the Bill seeks to amend s 125 of the 
RMA, which relates to the lapse period for resource 
consents. Currently, under the RMA, a consent lapses 
five years after it is granted if it is not “given effect 
to” or the consent holder cannot demonstrate that 
substantial progress or effort has been (and continues 
to be) made towards giving effect to the consent.

The new s 125(1)(b) contained in the Bill would reduce 
the time period after which a coastal permit for 
aquaculture activities will lapse to three years from 
the commencement of the consent. The purpose of 
this change is reportedly to prevent speculators from 
“occupying” coastal space with aquaculture consents 
that they do not intend to use (see, for example, 
Aquaculture New Zealand’s submission on the Bill at 
section 2.7).

New marine farms are usually developed in a staged 
manner, with development/implementation of the 
resource consent occurring as commercial factors 
allow (including availability of capital, infrastructure, 
and demand). As set out in the New Zealand Oyster 
Industry Association’s submission on the Bill, this 
means that the three-year lapse period will not 
adequately provide for the needs of the industry 

at a practical level. In keeping with the Bill’s policy 
of “normalising” aquaculture under the RMA, 
aquaculture consents should perhaps be subject to 
the same five-year lapse period as consents for other 
activities.

When rules in a proposed plan have effect
Sections 86A to 86G of the RMA establish when rules 
in proposed plans have legal effect. Section 86B(1) in 
particular states that rules in a proposed plan will 
not have legal effect until a council decision on that 
proposed plan has been notified.

Clause 73 amends s 86B to provide that rules in 
proposed plans will have immediate legal effect if 
those rules alter the activity status of an aquaculture 
activity in the CMA where the status of those activities 
was “permitted” prior to the enactment of the Bill. 
This change would have limited application, as there 
are few areas in New Zealand where aquaculture is a 
permitted activity.

While that is understandable, where aquaculture 
activities are presently non-complying or even 
prohibited, consideration should also be given to giving 
immediate interim effect to plan changes seeking 
to relax the present status, given the policy intent 
to re-start (or kick start) aquaculture. Otherwise, 
long delays while plan changes are progressed may 
continue to stall the industry. While this change may 
serve to dull the increased workload associated with 
the influx in applications, it will not serve to assist 
marine farmers who want to take advantage of the 
new framework by applying for resource consent as 
soon as possible following the Bill’s enactment.

The practical reality is that, as new marine farms 
have a prohibited activity status in many regions 
around New Zealand, plan changes will be required to 
the relevant regional coastal plans in order to enable 
resource consent applications to be made in many 
parts of the CMA.

Rules in such plan changes could:

•  promote a more efficient and effective allocation 
method for inclusion in a regional coastal plan; or

•  provide more immediate opportunities for 
aquaculture development where the plan changes 
the status of aquaculture activities in an area from 
prohibited status.

Clause 73 could be amended so as to give immediate 
legal effect to such rules in plans under s 86B so that 
the industry is able to receive the immediate benefit of 
those rules.  An alternative would be to amend s 86D, 



Resource Management Journal 35

which allows a council to apply to the Environment 
Court to seek that a rule in a proposed plan have 
legal effect. Currently the RMA contains no guidance 
on the process to be followed or how the Court is to 
exercise its discretion in such a case (as recognised in 
Re New Plymouth District Council [2010] NZ EnvC 280). 
To promote growth in the aquaculture industry, a new 
s 86D(2A) could be inserted into the RMA under which, 
if a rule in a proposed plan addresses the matters set 
out above, a court would have favourable regard to 
those matters in assessing whether an application 
made by a council under s 86D(2) should be granted. 
This would ensure that any such change must have 
the endorsement of the relevant council before having 
immediate legal effect.

Conclusion

The CMA is a finite resource of great social, 
economic, and cultural value to New Zealanders, as 
demonstrated by the political controversy over the 
Foreshore and Seabed Act 2004 and the Marine and 
Coastal Area (Takutai Moana) Act 2011. Perhaps a 
cohesive and comprehensive CMA allocation regime 
could one day be a possibility for New Zealand but 
in the meantime, the provisions of the Bill, at least 
in relation to aquaculture, are a step in the right 
direction — although dealing with the potential 
rush for space come 1 July 2011 could create some 
nervousness in the industry and potentially a large 
workload for regional councils.
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A recent ruling by the Ombudsman will be of interest 
to applicants for resource consents, and is likely to 
be received with relief by Councils and especially 
their Hearing Commissioners.

A company’s application for resource consents was 
partially declined by the (then) Auckland Regional 
Council (“ARC”) Hearing Commissioners. The 
company appealed against the decision, and also 
lodged an objection under s 357B RMA to the costs 
charged by the Council for processing and hearing 
its application.

In support of its appeal and costs objection, the 
company requested, under the Local Government 
Official Information Act 1987 (“LGOIMA”), copies 
of “all correspondence, including briefing and file 
notes, letters, emails (complete with attachments), 
between ARC Council officers/the Independent 
Commissioners for the hearing … “.

The Council provided some general correspondence, 
but withheld all emails between the Hearing 
Commissioners, and between the Commissioners 
and officers, in the course of the Commissioners 
deliberations, on the grounds in s 7(2)(f)(i) of 
LGOIMA that withholding it was necessary to 
“maintain the effective conduct of public affairs 
through … the free and frank expression of 
opinions by or between or to members or officers or 
employees of any local authority … in the course of 
their duty”.

The company complained to the Ombudsman. 
However, the Ombudsman has recently ruled that 
it was open to the Council to refuse the request on 
that ground, and has declined to require the release 
of any of the information.

In doing so, the Ombudsman noted that, in general 
terms, the purpose of that section is to avoid 
prejudice to the generation and expression of free 
and frank opinions which are necessary for good 
government. The ability of officials to express their 
opinions on relevant issues in a free and frank 
manner is an essential ingredient of the climate 
necessary for the effective conduct of public affairs. 
In addition, the information at issue does not 
necessarily have to be an opinion to be protected. 
An argument may also be made that something 
about the context in which the information is 
generated would mean that disclosure would have 
an inhibiting effect in similar future situations.

In this instance, the withheld emails were the means 
by which the ARC and the Hearings Commissioners 
communicated about procedural issues that arose 
after the Hearing had adjourned. The emails also 
included comments about the draft decision and 
legal advice from the ARC solicitor.

The ARC and Commissioners were opposed to 
release of emails, and provided the basis for their 
opposition to the Ombudsman. They said that 
the communications during the preparation of 
the Hearing Committee’s decision represented 
the ongoing deliberations of the Committee, 
and that disclosure of the emails would have an 
inhibiting effect on Hearings Commissioners and 
Officers expressing opinions during the course of 
deliberations. That might leave the Commissioners 
with no option but to conduct all deliberations in 
person which would add significantly to costs and 
time. One Commissioner stated:

“It is in my view essential that hearings commissioners 
should have the unfettered ability to enter into full 
and frank discussions during the process of decision-
making and in developing the decision report. This 
extends to communications between commissioners 
and officers who were assisting with the development 
of draft text of the decision report, conditions, etc. 
The inability to do so would severely undermine 
the integrity and efficiency of the decision making 
process.”

Another Commissioner stated:

“When reaching the decision, each of the 
Commissioners needs to be encouraged and enabled to 
express a full and frank view of the evidence given but 
if the detail of these discussions is to be disclosed, that 
ability would be severely curtailed (and, I suspect, the 
quality of the decisions that are produced could suffer 
also).”

Having read the emails, the Ombudsman noted that 
they contained numerous expressions of opinion, 
expressed in an open and straightforward manner. 
In her view those involved would have had an 
expectation that their communications would be 
confidential. This was particularly so in relation to 
the deliberative components of the Commissioners’ 
task in forming a view about the merits of the 
application. It also applied to opinions expressed 
during communications about procedural aspects 
of the Commissioners’ role.

Case note on Ombudsman decision
 � John Burns and Simone Fraser, Burns Fraser
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The Ombudsman considered that, if the emails 
were to be publicly disclosed, there was a real and 
substantial risk that this would make those involved 
reluctant in the future to be so free and frank in 
expressing their opinions during the deliberative 
and decision-making process. This would prejudice 
the effective conduct of public affairs by adversely 
affecting the ARC’s ability to make decisions about 
resource consent applications in an efficient and 
timely manner

Following this initial consideration by the Ombuds-
man, the company accepted that communications 
between the Commissioners should not be released. 
However, it continued to contend that this protection 
should not extend to the communications between 
Council Officers and the Commissioners. It said that 
Council Officers have no more standing than any 
other party involved in a hearing and their role is 
limited to that of witnesses to the decision-making 
process.

However, as the Ombudsman noted, it is the nature 
of the emails rather than the status of Council 
Officers and the likely effect that disclosure would 
have on the conduct of public affairs that is the 
determinative factor. In this case, the Council staff 
had an important role in assisting the Commissioners 
making procedural decisions about the hearing in 
a timely and efficient manner. By necessity, these 
decisions were made by way of open discussion 

between the group of Commissioners and Council 
staff. The Ombudsman considered that if the emails 
were released this would hamper the ability of 
Council staff and Commissioners to freely test ideas 
and options about the hearing process. The release of 
the Council staff emails in isolation would also create 
a misleading impression due to the interlinking 
nature of the discussion. The Ombudsman therefore 
concluded that the release of the emails at issue in 
this case would prejudice the effective conduct of 
public affairs in the manner that s 7(2)(f)(i) seeks to 
avoid.

The Ombudsman also concluded that there were 
no countervailing public interest considerations 
favouring disclosure which outweighed the interest 
in withholding the emails. The principles of natural 
justice do not extend to having the right to respond to 
all communications which relate to the hearing. The 
hearing itself would have provided the opportunity 
for any concerns about natural justice to be ventilated.

This clear ruling by the Ombudsman will give 
confidence to Councils and Hearing Commissioners 
that Commissioners can continue what has been a 
common practice of conducting their deliberations 
by email without fearing their frank expressions, or 
discussion drafts, will have to be disclosed in a way 
which might undermine their eventual conclusions. 
It will also encourage Council officers to continue to 
give free and frank advice when requested.
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Forget Ronny Biggs … not worth worrying about, 
whatever he nicked is peanuts. If you want a great 
train robbery, you can’t beat Lenny Brown’s billion 
dollar choo-choo boo-boo. (Oh dear, some smelling 
salts for the planners please nurse, they seem to 
have fainted.)

But seriously, somebody’s got to say that spending 
billions of bucks on trains is just plain loco! ‘Cos it is!

We know Mayor Len’s into trains. He loves ‘em. Train-
mania is alive and well in the mayoral chambers. Mr 
Brown wants a billion dollar inner-city rail loop, just 
for starters. Then he wants a rail link to the airport. 
Then he wants rail to the North Shore too.

Tunnels and funnels, that’s the old new deal. Starship 
(Steam) Enterprise … set the phasers to Warp Factor 
Yesterday (“Aye, aye, Captain!”). Several billion 
dollars coming soon to a ratepayer near you, just 
to create what we had before Henry Ford’s Model T 
liberated the proletariat, and more successfully than 
Lenin ever did.

This is retro on steroids folks. Grafting a 19th-
century mass transit system onto a sprawling, 
low-density 21st-century city is a massive failure 
of the imagination. Let’s bring back leeches and 
chimney sweeps, workhouses, laudanum and Doktor 
Mesmer’s electrical generators too why don’t we?

Had their day? So have trains. There were obvious 
technical reasons they became the first form of 
mechanical mobility: google Cugnot’s first motorcar 
and you’ll understand why. And obvious economic 
reasons too … Victorian workers didn’t consume 
what they made. Wages were minimal, conditions 
execrable, and that’s why we got Unions.

Most people couldn’t afford the capital cost of any 
vehicle, but entrepreneurs could. So they built 
railways, allowing passengers to pay per trip. Then 
Ford raised wages so his workers could buy the 
cars they had made, and bingo! they did. Although it 
doesn’t sit well with those accustomed to deciding 
how others should live, the Car is the 20th century’s 
most liberating invention, for obvious reasons.

The Car has given more people more choice than any 
other inanimate object … with the possible exception 

of the Pill. It has shaped cities, created industries, 
widened horizons and expanded lifestyles 
exponentially. Think of all the things you’ve done 
this week that would have been nigh on impossible 
without autonomous, elective mobility  … 

But we must have trains apparently. We must 
retrofit a second transit system to a city manifestly 
unsuited to that system’s own core requirement, 
heaps of people living cheek by jowl. You get that in 
cities shaped by the foot, but not in Auckland. Like 
it or not, cars made the Super City. It is what it is 
because of them, and will continue to be, whatever 
the transport evangelists decree.

The Car is changing, as we speak, at a rapid and 
radical rate. Self-drive vehicles, alternative fuels, 
collision-avoidance systems, convoy commuting, 
smart roads, cars that park themselves: they’re all 
on the way and will transform travel and cities alike.

A really Super City would be planning to be the 
world’s first next-generation urban space. Our Super 
City is finding all its ideas in the rear vision mirror.

We’ve already done Corbusier’s Radiant City … and 
they’re pulling those tower blocks down. People 
don’t want to be the subject of utopian experiments 
any more. Autonomy’s on the rise, control’s on the 
run. Big Brother has been trumped by Big Twitter. 
Choice is the cornerstone of the virtual world and 
the same goes for the real one. Give Gen21 their own 
personal train and they’ll be “All aboard” before you 
can say “Tickets please”. Otherwise, they’ll stick 
with their Jet Pack.

There’s also something vaguely elitist about this 
whole train bizzo. You sense that the mandarins think 
railway is the right way for other people to travel, but 
not themselves. You know … “busy schedule, lots of 
meetings, love to take the train,  just doesn’t fit my 
programme”. Well, it doesn’t fit Auckland’s either.

Mayor Len … you’re closing the station doors after 
the horsepower’s bolted. Build a 200 kph Maglev 
track between Auckland and Whangarei if you must. 
That’s much more sensible than a loopy inner-city 
loop. Other than that, accept that you’re living in the 
Car’s own country and concentrate on getting your 
roads ready for the revolution that’s about to arrive.

The great train robbery
 � Jim Hopkins
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The RMLA conference for 2011 is to be hosted in Hamilton at the SkyCity riverside 
conference centre and casino complex from 6-8 October.  Our place in the world - hei 
whakapae ururoa intends a broad theme that reflects the diversity of the Waikato Region, 
together with local and global influences on resource management issues in the 21st 
century. 
 
The 2011 conference will include keynote and workshop sessions that address the 
developing co-management regime within the region, particularly with regard to decisions 
affecting the Waikato River and its catchment.  Other sessions will cover geopolitics, spatial 
planning, land use and change, as well as planning for the many major infrastructure 
projects being undertaken throughout the Waikato. 
 
From a resource management perspective the conference theme, as with the Waikato 
Region itself, represents a microcosm of the emerging global challenges we will all have to 
grapple with this decade and century (whether or not we hold the World Cup in 2012 and 
beyond!). 
 
Planning is under way to provide an extensive range of field trips that combine significant 
resource management issues with opportunities to experience (either actively or passively) 
recreational activities, and to enjoy local scenery within easy reach of Hamilton.  The 
conference dinner is to be held at the Don Rowlands Centre, situated at the Mighty River 
Power Domain at Karapiro, which forms part of the World Rowing Championships site.  A 
field trip will also be on offer to the site enabling attendees to see firsthand the 
recreational opportunities that have evolved since the dam's construction. 
 
So, mark these dates in your diary now, and check out the RMLA website for further details 
(www.rmla.org.nz). 
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