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Jemma Simon-Stewart has 

been awarded the RMLA 

Scholarship for 2009. Jemma, 

who is working towards a 

Masters of Forestry Science at the 

University of Canterbury, plans 

to research biodiversity banking 

in New Zealand and Oceania. 

Of the five applications for the 

scholarship, Jemma’s proposal 

was the stand-out application: 

the Selection Committee was 

impressed with her academic 

achievements and for the quality 

of her research proposal. The 

motivation for Jemma undertaking 

this research is her recognition that 

if we are to succeed in conserving 

our biodiversity in New Zealand, we need to have 

effective ways of ensuring that biodiversity on 

privately-owned land is sustainably managed and 

conserved.

The Selection Committee was made up of Craig 

Mallett and Maree Baker from the RMLA National 

Committee and Dr Hugh Bigsby from the NZ 

Vice-Chancellor’s Committee. The value of the 

award was $12,000.

There have also been some changes made to the 

RMLA scholarship, to come into effect for the 

2010 round. The changes are intended to make 

the scholarship more accessible to a wider range of 

applications at Honors and Masters level. The award 

will be reduced to $5,000 per successful applicant 

and there will generally be three awards per year 

(at the discretion of the Selection Committee). 

Scholarships are to be confined to Masters or 

Honours level (but not Doctoral) research. The 

criteria and application form have been simplified, 

and can found on the RMLA website: www.rmla.org.

nz/scholarship.asp. 
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Jemma Simon-Stewart RMLA Scholarship award winner being 

congratulated by Craig Mallett, Scholarship Convenor.
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Beat the recession blues and promote your 

business to fellow RMLA members and the wider 

resource management community. 

 

The RMLA frequently receives more 

advertisement requests than it can publish in 

its journals. To enable members to promote 

their businesses effectively the RMLA proposes 

to publish an annual Directory of Professional 

Services currently on offer from our members. 

 

All professional disciplines will be covered 

including: acoustic consultants, environmental 

engineers, independent hearing commissioners, 

landscape architects, lawyers, planners, urban 

designers, and more. 

 

Announcements from local authorities and 

government departments advising contact details 

for key staff are also welcomed.

The Directory would be published in November 
and circulated to members with the November RMJ 
issue. 
 
Advertisement space will be available in the 
Directory at normal RMLA rates: 
 
n  Full-page advert: $400 (plus GST).
n  Half-page advert: $300 (plus GST).
n  Quarter-page advert: $200 (plus GST).
n  Eighth-page advert: $100 (plus GST) - 
     (e.g. business card listing)

All material needs to be in a format that can easily 
be published in greyscale or black and white. 
 
Expressions of interest and advertisement copy 
should be sent to Karol Helmink, RMLA Executive 
Officer, by 15 September 2009 by email: karol.
helmink@xtra.co.nz

ReMALAnS - StRut YouR Stuff!
RMLA is proud to announce a new membership initiative

Look out for the next RMLA Roadshow – a presentation by Simon Berry which includes a discussion about 

the planning controls available and of striking the right balance.  Berry discusses the balance between the 

power of ‘the state’ and the rights of private individuals.

It will also include the legal issue of whether controls can be imposed and the political / policy issue of 

whether they should be imposed.

Examples relating to District plan treatment of Natural Hazards and Landscape issues as well as Regional 

plan treatment of agricultural nutrients management will be used.

For further details about this event and where it will be held – check out the RMLA website –  

www.rmla.org.nz – events section.

balancing private property Rights and
the public interest under the RMA
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The August 2009 issue of 

Resource Management Journal 

goes to press at a busy time for 

resource management practitioners.

The Resource Management (Simplifying 

and Streamlining) Amendment Bill 

2009 was reported back from the 

Local Government and Environment 

Committee on 18 August, and the 

Government now aims to have the Bill 

“in place” as law by 1 October 2009.  

The reforms are analysed in this issue 

by John Hassan of Chapman Tripp 

who advised the Select Committee on 

the Bill.

The Bill as reported back from the 

Select Committee has been welcomed 

by a range of commentators from 

different sectors, and is considered to 

be much improved without diluting 

the objectives for the reform.

Local government reform continues a 

pace in Auckland.  Select Committee 

deliberations are underway on the 

Local Government (Auckland Council) 

Bill 2009.  Report back from Select 

Committee is due on 4 September 

2009.

As a tribute to Principal Environment 

Judge Bollard’s contribution to the 

law Derek Nolan, Bal Matheson, and 

Mathew Gribben have provided a 

careful analysis of the jurisprudence 

from Judge Bollard’s division of the 

Court.  It is published in this issue of 

RMJ.

Water allocation continues to be a 

source of contention.  The withdrawal 

of the Central Plains litigation has for 

the present deprived practitioners in 

this area of definitive guidance from 

the Supreme Court.  Jen Crawford 

and Ruby Moynihan, who were 

involved in the case, have provided 

a thoughtful article regarding priority 

and discretionary decision-making 

regarding water permits,  and 

speculate on the future course of 

water law.

Turning to the coastal environment 

Nici Gibbs investigates the lessons 

learned from planning for marine 

protected areas in New Zealand, and 

Justine Inns considers the Foreshore 

and Seabed review and analyses the 

recent Kahawai Fishing case.

Craig Mallet provides news on the 

2009 RMLA scholarship award, 

together with an update on changes 

to the criteria for these awards which 

can be downloaded from the RMLA 

website.  There will be a greater focus 

on scholarship awards for masters’ 

level study, and nomination of top 

students by lecturers and university 

faculties is encouraged.

The 2009 RMLA Conference will 

be kicking off in Wellington on 1 

October, and details of the line up 

of speakers and events is included in 

this issue as a reminder for members 

not to miss out on attending the 

conference.

The RMLA is also pleased to announce 

a new venture that should be of interest 

to members.  The first complete 

directory of all professional services 

relevant to resource management is 

to be published.  Details of this are 

included in this issue of RMJ.

Once again the Editorial Committee 

thanks its regular contributors – the 

resource management team at Russell 

McVeagh for Recent Cases, and Jim 

Hopkins for his injection of sanity into 

the regulatory system.  Contributions 

of articles from RMLA members 

is encouraged, and details of copy 

deadlines for November 2009 RMJ are 

included in this issue.

Finally, with sadness the RMLA notes 

that Barry Rae, architect, planner, and 

urban design consultant passed away in 

August.  Barry combined great skill and 

distinction in his fields of practice with 

good humour, and an enthusiasm for 

life.  The opportunity to study ekistics 

(a trans-disciplinary, integrated, systems 

approach to human settlements) in 

Athens with Professor Doxiades early 

in his professional career had a seminal 

effect on Barry.  His most recent 

contribution to professional debate 

Urban Design and Reform of the RMA, 

April 2009 RMJ 16, is a tour de force 

and will provide a continuing tribute to 

his legacy.  May he rest in peace.

Trevor Daya-Winterbottom

Chairperson, RMLA Editorial 

Committee

editorial
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IntroductIon

In April this year the resource 

management community was 

saddened by the death of 

then Principal Environment Court 

Judge John Bollard.  Articles in 

other publications have commented 

on his overall contribution to the 

community and the legal fraternity.  

This article considers some of Judge 

Bollard’s more notable cases and 

reflects on his decision-making 

method and style.

A central theme of many of Judge 

Bollard’s decisions was a desire to 

achieve a balance between all the 

competing interests.  He had a keen 

appreciation that all affected persons 

and parties had their right to “a day 

in court”.  As a result, his decisions 

sought to address sensitively all sides 

of an issue and, where possible, 

achieve a balanced outcome.  Those 

who knew the Judge personally say 

that this desire to reach inclusive 

decisions arose from his own 

personal belief and faith in human 

nature, and his ability to discern a 

“consentable” proposal, within the 

application lodged.  Of course at 

times, the facts or issues before the 

Judge, or the wishes of the parties, 

did not always make his preferred 

approach available or appropriate.  

In these instances the Court’s 

decision could come down firmly on 

one side, something that the Judge 

perhaps found a little easier as time 

went by.

Judge Bollard’s thorough, methodical 

and scholastic approach also resulted 

in carefully considered and well 

reasoned decisions.  A mark of how 

thorough and consistent his decision 

making and application of the law 

was, is the fact that only a handful 

of his cases were ever overturned in 

the higher courts.  Since 1995, only 

four of Judge Bollard’s decisions have 

been overturned on appeal. This is 

also a reflection of Judge Bollard’s 

conduct in Court and his decision 

making process.  Most participants 

felt that their interests had been 

addressed and considered in the 

deliberation process.  Judge Bollard’s 

general approach was to apply the 

law to the particular issues at hand 

in the fairest way possible.  Through 

the combination of his polite and 

respectful Court conduct, his 

deliberate decision-making and his 

concern for all interests John Bollard 

showed it was possible to be both a 

true gentleman and a fine judge.  

The comments set out below focus 

on Judge Bollard, however, in most 

cases, he sat with commissioners 

and their involvement in each of the 

cases referred to is acknowledged.

the Judge’s own vIew

Judge Bollard himself highlighted the 

crucial role he saw judges fulfilling:

...the Judge’s role remains 

constant - to hear and 

determine the issues at 

stake fairly and impartially.  

Pr inc ip led assessment 

according to law is the loadstar 

of judicial responsibility.

…

In framing a decision, the 

Environment Court Judge’s 

object is to explain to all 

parties to a case, in a manner 

appropriate to the occasion, 

how and why the particular 

outcome has been reached.  

It is important for the party 

or parties who disagree 

with the result to be able 

clearly to understand the 

Court’s reasoning for the 

contrary viewpoint.  Of equal 

importance is the need to 

identify and address relevant 

legal considerations in order 

to avoid further unnecessary 

litigation, expense, and delay.  

This passage from “Politics and 

Planning: The Independence of the 

Environment  Court” ,  Resource 

Management Bulletin, August 2008, 

at page 194, sums up Judge Bollard’s 

approach to his decisions.  This 

considered and methodical approach 

was demonstrated throughout his 

judicial career. 

the Judge’s fIrst 
decIsIon

The Judge’s approach is evident from 

his very first planning case in 1988; 

john bollard :  Gentleman judge
Derek Nolan / Bal Matheson / Mathew Gribben
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Salvation Army Property (NZ) Trust 

Board v Mt Eden Borough (Decision 

No. A24/88).  The Appellant sought 

consent to permit the felling of a very 

large and old Queensland kauri tree 

on its property at 28-32 View Road, 

Mt Eden.  The Appellant alleged that 

the brick perimeter walls supporting 

the porch slab had been disturbed 

and cracked through local upward 

movement caused by the roots of the 

tree.  

The Judge sought to give something 

to all parties.  Although the Court 

declined the consent to fell the tree 

it sought to ensure that the tree did 

not cause any harm to the occupants 

of the flats or any further damage 

to their property.  Accordingly, in 

order to allay the qualms of the unit 

occupants, the Court ordered that 

mesh be installed to prevent entry 

of tree debris on spouting.  The 

local borough council was also to 

be responsible for the future cost of 

maintaining the tree.  

eden Park lIghtIng 

This case involved a proposal for 

the erection of large scale lighting 

at Eden Park to facilitate 16 night 

time sporting events per year.  The 

proposal represented a significant 

capital investment for the Trust Board 

and was considered to be crucial for 

the future development and financial 

viability of Eden Park.  

One way the Judge’s thorough 

approach was demonstrated was the 

consistent comment in his judgments 

that all matters and issues before 

the Court had been considered and 

taken into account, even if they were 

not discussed fully within the body 

of the decision.  One of his most 

high-profile cases was the initial 

decision to allow night time games 

to be played at Eden Park (Eden Park 

Trust Board v Auckland City Council, 

A130/97).  Within the introduction, 

the Judge commented:

We have reflected upon 

everything before us in 

relation to the appeal, but 

have sought to focus upon and 

discuss those aspects, which, 

in our judgment, are the most 

important in approaching 

what must inevitably be a 

lengthy decision.

Again, later in the judgment at page 

14 of the decision, the careful and 

considerate approach comes:  

In not reproducing all the 

various provisions drawn 

to our attention, whether 

by counsel in the course of 

submission or by the many 

witnesses who referred the 

plans provisions in evidence, 

it is not to be taken that we 

have omitted to have regard 

to such provision.  

Judge Bollard’s appreciation for all 

parties who had an interest in the 

resource management issues was 

evidenced by his wide approach to 

all concerned in this case, shown at 

page 25 of the decision:

We acknowledge the 

importance and import of 

the case for those whom the 

Association represents, and 

for others opposed to the 

Board’s application;  also for 

those residents in the area 

surrounding the park who 

are not opposed to the park’s 

presence nor to the prospect 

of night games occurring 

there.  We also note the 

interest of many persons in 

the wider Auckland area who 

support the interests of the 

park and the two major sports 

played there.  Against this 

background of opposition and 

support, the Association on 

behalf of those who opposed, 

has advanced serious issues 

for consideration. ...  At the 

end of the day, this Court 

is faced with a decision 

which must inevitably create 

disappointment, if not upset, 

in the minds of some people 

within the community, but 

we can do none other than 

consider all the material 

presented to us and come 

to our own independent 

judgment.

The district plan provided for the 

opportunity for the Trust Board to 

seek discretionary activity consent 

to develop the park, and indicated 

an application for night games 

must suitably address the adverse 

effects on the environment and 

the amenities of the surrounding 

area.  In reviewing the evidence, 

the decision concluded that there 

were no adverse effects in relation to 

lighting, noise, traffic and parking, 

or visual and shading, that could 

not be suitably avoided or mitigated 

through appropr ia te  consent 

conditions.  One of the essential 

issues in the case for the Residents’ 

Association was the potential social 

effects and effects on amenities. 

The Judge acknowledged that this 

was of prime concern to a number 

of residents who had experienced 
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a catalogue of unruly behaviour.  

Without rejecting any of these views, 

he agreed with the expert evidence 

from a social anthropologist (with 

experience of night time games at 

other stadia around Australasia) that 

with appropriate mitigation measures 

all of these potential adverse social 

effects could be appropriately dealt 

with.

The Judge however, at page 56 of 

the decision, acknowledged the 

importance of the role of review 

conditions should the actual effects 

be of a different nature than that 

contemplated by the evidence:

We stress, however, that 

should the introduction 

of night games lead to 

unexpectedly high and 

sustained effects on local 

residents and their amenities, 

despite reasonable policing 

and security controls, then 

we propose, in terms of 

condition 44 in the Schedule 

below, that the Council have 

the ability to review any 

condition of consent annually 

for up to five years, including, 

especially those relating to the 

frequency of night time games 

and their start/finish times ...

In taking an overall judgement 

approach, the Judge concluded 

that upholding the proposal with 

the specified conditions would 

promote the purpose of the Resource 

Management Act 1991.  He further 

concluded that even though there 

would be a change in the nature 

of the environment upon the 

introduction of lighting, this change 

was warranted by reference to Part 2 

of the Act and other relevant matters.

whangamata marIna

One of  Judge Bol lard ’s  most 

contentious cases was for the 

establishment of the Whangamata 

Marina.  Not only was it high profile 

but it was also complicated and long 

running.  No less than five decisions 

were made on the different, but 

inter-related, aspects of the proposal.  

T h e  p ro p o s a l  w a s  f o r  t h e 

construction of a 205 berth marina 

with coastal  works including 

dredging of the marina basin 

and marina channel, along with 

placement of fill on a salt marsh for 

the development of hardstand and 

parking areas.  There were other 

related discharge consents and 

land use consents for the landward 

part of the proposal.  The initial 

application for the marina and 

related activities was first heard by 

the local authorities in 1996.  

T h e  f i n a l  d e c i s i o n  o n  t h e 

resource consent  and coasta l 

permi t  appl i ca t ions  and the 

recommendation to the Minister of 

Conservation on the applications to 

carry out restricted coastal activities 

was given in Whangamata Maori 

Committee v the Waikato Regional 

Council (Decision A173/2005).  

In addition to the firmly held views 

of each party appearing before the 

Court, there were divergent views 

from the relevant ecological expert 

witnesses resulting in Judge Bollard 

commenting at paragraph 35 that 

“we have to say that this aspect 

of the case has proved difficult 

to adjudge”.  It is clear from the 

decision that he and the other 

members of the Court agonised 

over balancing the evidence and the 

final overall judgement.  The Court 

eventually accepted the ecological 

evidence put forward by the Marina 

Society, but only after an extensive 

site visit and particular consideration 

of the future high density housing 

development immediately adjacent 

to the salt marsh. 

An example of how the Judge 

accepted and dealt with divergent 

views is evident in his comments 

at paragraph 47 about the views 

expressed by tangata whenua:

On the issue of shellfish 

gathering in the vicinity of 

Moana Point, evidence was 

called by the Society from 

several witnesses familiar with 

the coastal area who attested 

to not having observed any 

such activity.  Be that as it 

may, we accept the assertions 

made for the iwi appellants 

that the historical nature and 

continuing availability of the 

resource are factors that are 

cherished and important.  

We are not persuaded, 

however, that construction 

of the channel will affect the 

resource significantly, given 

the intended presence of 

rock retaining to maintain 

the channel’s position and 

integrity within the marine 

environment.  We consider 

also that reasonable access 

will still be available from 

Moana Point.

The Court finally concluded that 

there was appropriate recognition 

and provision made for relevant 

Treaty principles and tangata 

whenua issues through the inclusion 

of various conditions.
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A key plank of the marina proposal 

was for the reinstatement and 

enhancement of another wetland 

area in order to appropriately 

mitigate the loss of the salt marshes 

adjacent to the marina.   The 

Court held that on balance, the 

salt marshes were not of sufficient 

value to warrant being maintained 

and the new wetland would be 

of a comparable size and nature, 

sufficient to maintain and protect 

the area’s biodiversity and coastal 

wetland system.

At paragraph 76 of the decision 

the Court readily acknowledged 

that forming an overall judgement 

to give effect to the Act’s purpose 

under section 5 is “by no means 

straightforward in a case such as 

this”.  In light of this consideration, 

the Judge indicated that  the 

matters under section 6 of the 

RMA are not to be interpreted as 

“veto provisions” but rather given 

appropriate consideration and 

weight in the circumstances of the 

individual case to assist in reaching 

an overall appropriate judgment.  

With this in mind, the Court 

concluded that the proposal was an 

appropriate development outcome 

within this part of the town’s 

coastal environment, consistent 

with the RMA’s purpose under 

section 5.  The Court acknowledged 

that the marina and the high 

density development adjacent 

to it would introduce a notable 

change within part of the estuary, 

but such development would be 

accommodated appropriately within 

the particular coastal area having 

regard to the likely environmental 

effects and the proposed consent 

conditions.

whangaPoua sawmIll

Despite the public rhetoric, it is 

relatively uncommon for a large 

scale project to be comprehensively 

declined in all aspects on an appeal 

before the Environment Court 

after receiving approval from the 

local authorities.  Therefore one of 

Judge Bollard’s more notable cases 

was the Court’s rejection of the 

proposed sawmill near Whangapoua: 

W h a n g a p o u a  E n v i r o n m e n t a l 

Protection Society Incorporated v 

Thames-Coromandel District Council 

(Decision A117/2005).

At issue in the case was an application 

by Blue Mountain Lumber Limited 

to establish a timber mill on ten 

hectares of rural land at Te Rerenga 

on the Coromandel Peninsula, not 

far from the coastal settlement of 

Whangapoua.  The application 

required a land use consent to 

operate the sawmill and a series of 

regional council consents to discharge 

contaminants to air, to take water, to 

discharge stormwater onto land and 

discharge various types of stormwater 

to nearby rivers and streams (along 

with a few other minor consents).

Illustrating the Judge’s concern 

for all participants, the decision 

specifically referenced concerns 

raised in lay evidence called for 

the Whangapoua Environmental 

Society.  The evidence showed that 

increased truck movements past Te 

Rerenga School would compound 

the present difficulties in re-entering 

the traffic flow from the school drop 

area.  Whilst acknowledging the 

concerns, the Court concluded that 

such present difficulties would not be 

exacerbated by the proposal.  

The Court took particular notice 

of the evidence from the Society 

which “provided an additional 

perspective and understanding as to 

the effect that the mill development 

would have on amenity values in 

relation to Motutere and about the 

interrelationship of people with that 

landmark”, concluding that the local 

mountain of Motutere was deserving 

of the description of iconic.  The 

visual evidence was that the mill site 

would be clearly visible from the 

summit of Motutere and no screening 

could mitigate this view.  Moreover, 

the mill would be extremely visible 

from the esplanade reserve adjacent 

to the Opitonui River.  The Court 

placed significant weight on the 

evidence from the Society about 

tangata whenua’s connection with 

the mountain, the river, and the 

valley, and that all three were linked 

to the estuary and the harbour.

Unusually, there was wide ranging 

dissent between the technical 

experts on the matter of stormwater 

provision and disposal.  At paragraph 

117 the Court commented that:

This is a case where, in 

retrospect, it would have 

been desirable for intensive 

pre-hearing discussion to 

have occurred between the 

experts on each side.

Faced with these divergent views, 

the Court eventually accepted 

criticisms by the Society’s expert 

that the proposed location for 

spraying of certain stormwater was 

insufficient and a larger area, along 

with a larger storage pond, should 

have been provided had consent 

been approved.  In addition, the 

Court held that the discharge of log 



Resource Management Journal 8

yard stormwater during heavy rain 

periods was inappropriate and could 

lead to adverse effects on the Awaroa 

Stream during extended periods of 

wet weather.

The Court considered that the AEE 

had been suitably detailed and 

comprehensive but, after reviewing 

the evidence, did not concur with 

the various conclusions in that 

document as to the effects on the 

surrounding area.  At paragraph 162 

the Court concluded that:

Bearing in mind everything 

advanced in favour of the 

proposal, we find in the light 

of the evidence presented 

for the Society, that the mill 

would be incongruous at 

the location proposed.  It 

would introduce a significant 

industrial activity involving 

major long term land 

modification, and impact 

upon the natural character 

and pleasantness of the public 

access route alongside the 

Opitonui River adjacent to 

the site ... Viewed overall, the 

proposed operation would 

produce a marked change 

within what is currently a 

quiet rural valley with distinct 

natural character advantages 

linked to the wellbeing 

of people now and in the 

future, particularly from 

a recreational perspective 

associated with Motutere 

and the river.  The green 

hinterland peacefulness 

and attractiveness of the 

Opitonui Valley, plus the 

ambience of rural living are 

important factors for the local 

community and visitors to 

the area, interlinking with the 

coastal environment and the 

harbour.

Even though the Judge was not able 

to find in favour of the company’s 

proposal, this decision was obviously 

reached after a particular close 

analysis of the proposal and the 

potential benefits summarised at 

paragraph 159:

Weighing the conflicting 

considerations, we find 

ourselves in a position of 

dissent from the decision 

at first instance - a position 

arrived at after a most 

thorough appeal hearing, 

strenuously fought by the 

opposing interests.  In 

essence, the company has 

mounted a concerted bid to 

make the proposed site “fit” in 

resource management terms 

for the purpose intended.  

We appreciate that from the 

company’s perspective the site 

is considered operationally 

suitable in terms of 

locational convenience, water 

availability and estimated 

cost of development.  And 

with that in mind we have 

anxiously considered all the 

factors that led the company 

to select the site in preference 

to alternatives that were 

canvassed.  We are mindful 

as well of the potential for 

creating job opportunities 

at the mill.  Yet having 

deliberated on all matters 

put forward in favour of the 

proposal, both in the AEE 

and in evidence, and the 

submissions advanced on 

all sides, we find in the end 

that the Society’s case has 

been sufficiently made out to 

warrant reversal of the land 

use consent. 

Not content to simply address the 

specific proposal before the court, 

Judge Bollard sought to go further 

and identify a way for the company’s 

aspirations to be accommodated.  

The Judge noted that if suitably 

zoned land cannot be found within 

the northern part of the peninsula to 

accommodate the proposed sawmill 

on a permitted activity footing, 

then the possibility of a carefully 

conceived plan change or variation 

should be investigated.  At paragraph 

169 of the decision he went on to say 

that:

…the situation faced by the 

company would appear to 

be one where the Council 

could well consider adopting 

a proactive approach by 

undertaking appropriate 

investigation and analysis 

under the RMA.  The purpose 

would be to determine where, 

and on what basis, supportive 

zoning provision could be 

introduced to accommodate 

the company’s activity at the 

scale intended.

fIrst ProPosed 
skytower

Often forgotten in the mists of 

time is that the SkyTower was 

originally proposed to be located in 

Grafton rather than its current CBD 

location.  In the case of Brierley 

Properties Limited v Auckland City 

Council (Decision No A63/92) Judge 

Bollard was required to adjudicate 
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on the first proposed location 

for the SkyTower in the block of 

land between Symonds Street, 

Khyber Pass, Grafton Road and the 

motorway.  As the application had 

been made before the enactment 

of the RMA the case was decided 

under the jurisdiction of the Town 

& Country Planning Act 1977.  

The Court ultimately declined the 

specified departure for the location 

of the SkyTower in Grafton primarily 

on the grounds of the visual effect on 

both the surrounding environment 

and, more particularly, on the view 

shaft protecting views towards Mt 

Eden.  Of further relevance was 

the fact that local zoning made no 

provision for the type of commercial 

activity expected to locate around 

the future SkyTower and accordingly, 

granting the location would represent 

a significant difference from the 

type of land uses anticipated by the 

plan.  In response to the extensive 

evidence by the Applicant regarding 

the tourism benefits of the SkyTower, 

the Court placed significant weight 

on the fact that such benefits could 

be achieved if the SkyTower was 

located anywhere within Auckland, 

concluding there was nothing 

particular about the site which 

demanded that it should be located 

there.  

But in a sentiment to be echoed 

a number of years later in the 

Whangapoua case, at page 70 the 

Court recognised the benefits of the 

proposal and encouraged the local 

authorities to assist with making this 

a reality:

Before concluding, we 

should reiterate that we were 

impressed by the concept of 

and potential benefits from a 

tower - including benefits not 

only to the district, but the 

region.  It would, therefore, 

we think, be appropriate 

for the regional council and 

the council to pursue the 

potential of such a symbol 

with some vigour - that is, by 

a proactive planning approach 

designed to give a positive 

lead to private enterprise, 

rather than run the risk of 

another lengthy case of this 

kind where the planning 

framework simply does not 

“fit” a would be developer’s 

aspiration.  

conclusIon

The cases discussed here are only a 

small sample of the extensive judicial 

work of Judge Bollard.  Whatever 

the case, and whatever the parties, 

the Judge always approached 

his decisions in a thorough and 

methodical manner, addressing 

everyone’s concerns and trying to be 

as inclusive as possible.

want to find out more about the RMLA?

or download a membership form?

    

 go to

www.rmla.org.nz
or email:  karol.helmink@xtra.co.nz



Atkins Holm Joseph Majurey
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IntroductIon

It seems that everyone is talking 

about water right now.  The 

merits of the ‘first in, first served’ 

principle is currently the topic of 

much debate.  

Arguments about priority were 

canvassed in a recent article (‘First 

Dibs to the last Drop’, RM Journal, 

November 2008), in the context of 

the Central Plains Water case which 

was heard by the Supreme Court 

last October.  The principal parties 

to that litigation, Ngai Tahu Property 

and Central Plains Water, have since 

reached agreement.  The Supreme 

Court proceedings were therefore 

abandoned prior to a substantive 

judgment being issued.  

This could prove to be significant in 

terms of resource management law.  It 

may be some time before the priority 

issue gets as far as the Supreme Court 

again.  In the meantime the Court of 

Appeal decision remains law, until 

Parliament determines that a level of 

statutory intervention is warranted to 

address water allocation.  The current 

Government has proposed a new 

direction for water management as 

part of Phase II of the RMA reforms.  

The ‘first in. first served’ principle 

is expected to be a casualty of that 

process.  However, the reforms will 

take some time to implement.

The ‘first in, first served’ principle 

therefore prevails – at least for now.  

In practical terms, the majority 

judgment of the Court of Appeal 

means that the initial step of lodging 

an application to take water (even 

without the accompanying use 

applications) may well be sufficient 

to secure priority over another 

application which relates to the same 

resource.  

Central Plains Water - Supreme 

Court update

The decision of the Court of Appeal 

in Central Plains Water v Ngai Tahu 

Properties Limited [2008] NZCA 

71 highlighted the uncertainty 

surrounding the application of a 

priority rule.  

It was apparent during the course 

of the Supreme Court proceedings 

in October 2008 that there was no 

easy answer to this important issue.  

All counsel at the hearing took the 

position that priority should be 

determined by a rule – ‘first in, first 

served’ as established by the Court 

of Appeal in Fleetwing Farms Ltd v 

Marlborough District Council [1997] 

NZRMA 385 and followed in a 

number of subsequent cases.  The 

arguments were directed towards 

the practical application of that rule 

– was it to be determined by which 

applicant is first to file, first ready for 

notification, or by some other test?  

The Supreme Court issued an interim 

judgment on 26 March 2009 ([2008] 

NZSC 24]), indicating that the Court 

wished to hear argument on whether 

priority should be decided by a rule at 

all.  The Court posed the alternative 

question of whether priority should 

instead be decided through the 

exercise by consent authorities of 

a discretion and, if so, on what 

principles.  

In doing so, it appeared that the Court 

was intending to revisit the discussion 

in Fleetwing Farms.  During the course 

of argument, the Court emphasised the 

importance of not placing a roadblock 

in the way of a more rational approach 

to water allocation.  There was also 

extensive discussion during the 

hearing about the relevance of Part 

2 to the decision-making process, 

particularly the ethic of stewardship 

and providing for the reasonable 

needs of future generations.

The Court appointed an amicus 

curiae to assist the Court.  Following 

the issue of the interim judgment, 

a number of additional parties also 

sought to intervene.  This included 

the New Zealand Maori Council 

proposing to argue in favour of a 

discretionary approach to priority, 

having regard to Treaty of Waitangi 

principles.   

fleetwing Revisited
Jen Crawford and Ruby Moynihan, Anderson Lloyd Lawyers
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The matter was due to be heard again 

in August 2009.  It was anticipated 

that both procedural and substantive 

priority would be argued.  However, 

prior to the hearing, the principal 

parties reached agreement in relation 

to the matters which were the subject 

of the proceedings.

Rule or Discretion?

Fleetwing Farms has long been 

considered the leading authority 

on the test to be applied when 

establishing priority as between 

c o m p e t i n g  a p p l i c a n t s .   I n 

determining the issue, the Court 

of Appeal observed that the RMA 

requires each application to be 

determined on its own merits and 

does not allow for comparative 

assessment of competing claims.  

I f  the purpose of sustainable 

management is met in a particular 

case, there is nothing in the Act to 

warrant refusing an application on 

the grounds that another applicant 

might meet a higher standard.  If 

another applicant applies for a 

similar resource consent while the 

first application remains undecided, 

that does not justify comparing 

one against the other and failing to 

give a timely decision on the first 

application on its merits.  On that 

basis, a ‘first in, first served’ test was 

considered by the Court of Appeal in 

Fleetwing Farms to best accord with 

the purpose and principles of the 

RMA.

The Court of Appeal decision 

in Central Plains Water does not 

completely answer the central 

question - at which point is priority 

then achieved?  To put it another 

way, when is someone ‘first in’?  

The majority judgment stated a 

preference for a ‘first to file’ rule, but 

did not expressly overrule the ‘ready 

for notification’ test (as established 

by Salmon J. in Geotherm Group 

v Waikato Regional Council [2004] 

NZRMA 1).  

The Supreme Court in Central Plains 

Water appeared willing to widen 

the debate further, by reconsidering 

whether priority should even be 

decided by a rule.  However, as 

it turned out, the opportunity 

did not eventuate as part of those 

proceedings.  It is worth reflecting 

on how such arguments might have 

been presented, had the matter 

proceeded to hearing.  

There are a number of possible 

arguments in favour of a rule-based 

approach.  It is questionable whether 

Parliament intended a comparative 

assessment to take place on an ad 

hoc basis.  The Courts have already 

analysed and rejected the merits 

of a comparative analysis at the 

consenting stage.  Such a discretion 

could be considered arbitrary and 

unworkable.  It may be a significant 

admin i s t r a t i ve  cha l l enge  fo r 

consent authorities to engage in a 

‘snap-shot’ merit-based assessment 

for each application.  Arbitrary 

value judgments are involved in 

‘picking winners’ in this context.  

There are practical difficulties in 

comparing competing applications, 

particularly where one proposal has 

not advanced to a stage where it can 

be properly assessed.  This would 

be a speculative exercise (and runs 

counter to the Court of Appeal’s 

decision in Queenstown Lakes District 

Council v Hawthorn Estates Ltd [2006] 

NZRMA 424).  It is questionable 

whether conditions could validly be 

imposed on a resource consent that 

take account of future, potentially 

more efficient, uses of water.  

It could also be argued, in support 

of a rule-based approach, that the 

broader discretionary assessment 

should be dealt with at the regional 

plan level rather than during 

the consenting process.   The 

development and review of regional 

plans is an important public process 

that involves local authorities 

and their communities.  It is the 

appropriate forum for debating the 

relative merits between potential uses 

of water.  Of course, this does not 

necessarily resolve the problem of 

two equally meritorious applications 

competing for the last drop of water 

– a situation that has arisen recently 

in the Waitaki.  However, at that 

point, surely a temporal element to 

priority has to be applied.  

Furthermore, the RMA recognises 

the importance of certainty so that 

investment decisions can be made.  

Consent holders could be said to 

have a legitimate expectation that 

they will be able to exercise their 

rights without undue restraint.  This 

has to an extent been enshrined in 

the High Court decision of Aoraki 

Water Trust v Meridian Energy 

Ltd [2005] NZLR 268, and by 

the recently introduced sections 

124A-124C of the RMA (creating 

priority for renewal applications).  

In support of the exercise of a 

discretion, the following contrary 

arguments can be made.  The prior 

appropriation mechanism does 

not, in itself, expressly cater for the 

notion of equitable sharing.  Strict 

adherence to a rule-based approach 

may not result in the most sustainable 

use of water.  It is questionable 
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whether this approach complies 

with our international commitments.  

Surely it is appropriate for a consent 

authority to consider whether there 

is a better use for a resource, when 

assessing a particular application.  

This would accord more readily with 

the statutory purpose of sustainable 

management ,  which inc ludes 

providing for the foreseeable needs 

of future generations.  

Furthermore, it could be argued 

that a court imposed prescriptive 

rule may not be appropriate in 

every case.  There may be value in 

adopting a discretionary approach 

in circumstances where competing 

applications are of equal merit in 

terms of the RMA.  Rather than 

allowing the first in time to prevail, 

in such a situation it may be 

more in keeping with sustainable 

management to offer each applicant 

a lesser amount of water to enable 

both proposals to proceed.  

And are regional plans really 

fulf i l l ing their intended role?  

Existing planning instruments have 

been subject to criticism, on the 

basis that they lack the longer term 

objectives and policies necessary 

to manage water sustainably.  Some 

regional councils have continued 

to allocate water in the absence of 

comprehensive monitoring of uptake 

and availability.  There remains 

an incomplete understanding of 

the actual pressures on rivers and 

aquifers.  This is a major impediment 

to integrated decision-making.  It 

also undermines the ability to 

establish an efficient water trading 

system.  These issues lend support 

to the argument that priority ought 

to be determined by the exercise of a 

discretion, rather than a rule.

The future course of water law

The Central Plains Water litigation 

has raised the question whether, 

under conditions of scarcity, the RMA 

framework is capable of producing 

efficient and equitable allocation of 

water.  The momentum is gathering 

in support of a merits-based 

discretionary approach to water 

allocation at the consenting stage.  

It is considered that legislative 

amendment would be required to 

achieve this outcome and such a 

move is currently at the forefront of 

current Government thinking.  

Currently the RMA offers no guidance 

as to how priority will be determined.  

It has arisen to date as a judge-made 

rule.  The application of that rule is a 

complex task, left to regional councils 

to administer on a daily basis.  It is 

questionable whether the law on 

priority as it currently stands delivers 

a sustainable outcome in every case.  

The current debate about water 

suggests that the system may not be 

working as well as it could be.

In many regions around the world, the 

demand for freshwater now exceeds 

the supply.  Inadequate policies and 

laws to manage the resource further 

exacerbates the problem.  Even New 

Zealand, an isolated nation with 

relative freshwater abundance, is 

experiencing issues of water scarcity 

because of these factors.  Although 

New Zealand has more freshwater per 

capita than 90 percent of countries 

around the world,  increasing 

demands, particularly for irrigation, 

have led to the situation where in 

some regions demand exceeds the 

available and sustainable supply.  

It is worth reflecting on the fact 

that New Zealand adopted Agenda 

21 in 1992.  Agenda 21 is the 

most s ignif icant international 

soft law agreement on freshwater 

management.  It requires states 

to take steps to ensure that they 

manage and allocate freshwater in a 

sustainable, efficient and equitable 

manner.  Agenda 21 has resulted in 

a substantial body of international 

principles on the sustainable 

development of water, has clearly 

encouraged policy innovation within 

nations and has served as a vehicle 

for sharing information and ideas.  

A system which allows competing 

applications to be evaluated on the 

merits is much closer to the system 

originally envisaged by Agenda 

21 and confirmed by subsequent 

international reports and UN 

resolutions.  New Zealand would 

do well to tap into the wealth of 

experience from nations who have 

been dealing with water scarcity for 

the last 20 years.

In March 2005 the United Nations 

launched the “Water for Life Decade”.  

The aim is to reinvigorate efforts to 

fulfil international commitments, 

beginning with Agenda 21, to 

ensure that progress is made on 

water issues by 2015.  The United 

Nations Commission on Sustainable 

Development will be reviewing 

national compliance with Agenda 21.  

New Zealand has much work to do 

if it hopes to fulfil this international 

expectation by that time.

The previous Government recognised 

the limitations of the ‘first in, first 

served’ principle and in 2003 the 

Sustainable Water Programme of 

Action was established.  A number of 

work streams are already underway 

– including the development of 
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a national policy statement for 

freshwater management, national 

env i ronmenta l  s t andards  for 

measurement of water takes and 

ecological flows, as well as a broader 

Water Strategy that will engage key 

stakeholders.  The merits of water 

trading also forms part of the current 

debate.  Better management of water 

will be a key focus of Phase II of the 

RMA reforms.  It is expected that 

the ‘first in, first served’ principle 

will be addressed with the objective 

of protecting ecological and public 

values, while maximising the return 

from water available for consumptive 

use.  The current Government 

acknowledges that substantial work 

is needed to establish a fairer and 

more efficient water management 

system that provides for greater 

central government direction where 

appropriate.  Due to the complex 

nature of the issue, it will require a 

number of advisory groups and will 

involve widespread consultation.  It 

will take time to get this right.

Conclusion

So, where does this leave us as 

resource management practitioners?  

Does the outcome of the Central Plains 

Water litigation open the floodgates 

for a widespread water grab?  Can we 

(or should we) simply trade our way 

out of resource over-allocation?

We expect there are no easy answers 

to these questions.  What is clear, 

however, is that there has never 

been a more important time for a 

fundamental rethinking of the way in 

which water is allocated.  

Lessons learnt from overseas 

experience may prove valuable.  Clear 

direction is also needed from central 

government as part of the current 

round of RMA reforms.  This should 

be supported by a comprehensive 

w a t e r  r e s o u rc e  a s s e s s m e n t 

programme, as we need to know 

exactly how much we have before we 

can decide how to allocate it.  

Water rights have presented significant 

challenges to the law in terms of 

competing claims to ownership, 

transferability and sustainability of 

this finite resource.  To date, there 

has been an inherent tension between 

concepts of ownership (an individual 

construct) and stewardship (a 

community focus).  The reality is that 

water falls into each of these areas – it 

has both individual and community 

characteristics.  

Perhaps the time has come to move 

beyond prescriptive rules and 

approach water allocation in a more 

holistic sense.  There is no point 

sticking to a prescribed formula 

if it is not capable of delivering a 

sustainable outcome.  It is also an 

over-simplification to treat water 

as property in the traditional sense.  

Private ownership of water risks over 

consumption, failed future planning 

and unsustainable use.  Water is by 

its very nature a fluid resource that 

is valued for a variety of reasons by 

farmers, fishermen, paddlers, tangata 

whenua and the community at large.  

The opportunity exists to put the 

tools in place for discretionary 

decision-making in a way that 

acknowledges the value of water, 

whilst ensuring that this finite 

resource is managed sustainably.  

Whatever the outcome of the 

current debate, it needs to be 

accompanied by an overarching ethic 

of stewardship to ensure there is still 

enough water to go around in the 

future.  

Note: Jen Crawford appeared with 

David Goddard QC before the Supreme 

Court on behalf of Ngai Tahu Property 

in the Central Plains Water litigation.  
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To quote Neil Young “comes 

a time”, ie one of those 

watershed moments in 

any discourse or saga where events 

or debate take a leap (not, by the 

way, a quantum leap, as this in fact 

is the smallest “leap” known to 

science-kind!).

Recent debate, argument on the 

management of New Zealand’s 

freshwater inheritance has indeed 

arrived at a (another) such watershed, 

with two very recent events occurring 

within a day of each other.

Water NZ (formerly the NZ Water 

& Wastes Association) have for 

some time now been convening 

a discussion forum, a multi-party 

gathering of a very wide range of 

interests in freshwater known as the 

Turnbull Group (assumedly named 

after the library building where 

they met?).  The Group has recently 

released the results of its think-tank 

on freshwater management, and an 

excellent read it is too – “Governance 

of Water”.  The main thrusts of the 

report are in the areas of an EPA and 

Water Commission, and the provision 

of water services.  To quote from the 

Executive Summary:

ePa and water commission

“In fleshing out a conception 

of an Environmental Protection 

Authority for New Zealand, our 

primary aim is to introduce 

a national agency with real 

technical substance to fill the 

role of an effective resource 

manager – a body that will 

effectively marshal scarce 

technical resources to deliver 

some real results once its 

objectives have been clearly 

defined.”

And further…….

“To perform its policy 

implementation functions, we 

propose the EPA would organise 

its technical expertise and 

sectoral engagement capability 

around a series of thematic 

areas: water, the coastline, etc. 

We propose that each thematic 

area would be overseen by a 

Commission: including key 

relevant stakeholders and 

expertise, providing high-level, 

collaborative leadership, and 

focused on overseeing the 

implementation of government 

policy. A Water Commission 

would be one of these, and 

would play a key role.”

Provision of water services

“We propose a rationalisation 

of the current situation and 

suggest publicly owned, single 

purpose water entities operating 

in a commercially responsible 

manner be established. While 

still to be defined, we suggest 

such entities will operate in 

broadly similar areas to current 

regional council boundaries 

and will be responsible for both 

rural and urban water services. 

We outline their operational 

responsibilities and note that 

cost-benefit analysis will assist 

in defining the optimum size of 

each.

The water service entities 

would be governed by public 

boards, appointed by Ministers 

and accountable to them for 

operational effectiveness and 

efficiency. In addition, the 

entities would be accountable 

to the Water Commission for 

regulatory matters. They would 

operate under environmental 

regulations and public health 

requirements defined by the 

Water Commission and 

administered by the EPA. 

Their strategic goals, pricing 

parameters and service 

[new?] peRSpectiveS 
in fReShwAteR 
MAnAGeMent
Dr Mike Patrick
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provision levels would also 

be defined by the Water 

Commission. 

The present arrangements 

would be replaced by 

transparent, volume-based 

charging for water services, 

but with appropriate provision 

for supporting areas on low 

incomes and isolated rural 

communities.” 

Interesting stuff indeed, a worthy 

contribution into further discussion 

and debate on this very important 

issue.  The report is freely available 

from Water NZ at

www.waternz.org.nz/documents/

comment_and_submissions/090730_

governance_of_water.pdf 

Recent too was the holding, by the 

University of Otago Law Faculty 

along with Landcare Research, a 

day-long discussion on the rights of 

indigenous peoples to govern, own 

and manage freshwater resources 

-  New Zealand’s indigenous people 

of course blessed (cf in many other 

nations) by virtue of the existence of 

a seminal governance arrangement, 

the Treaty of Waitangi.

As noted in the Turnbull Group 

r e p o r t ,  t h e  G o v e r n m e n t  i s 

committed to a co-management 

regime for freshwater with Maori, 

the first examples of which are 

the recent agreements for the 

Waikato River.  However the issue 

of Maori “rights” in ownership 

and management of freshwater 

are not new – indeed I had the 

privilege of co-authoring, with the 

late Aila Taylor, several papers and 

conference presentations in the 

mid 1980s on the very subject, 

but under the former Water & Soil 

Conservation Act regime.  You’d be 

forgiven for thinking that “we’ve 

got it sorted” by now but sadly, 

we haven’t.  Privatisation, charging 

regimes for water, co-management 

(only?), transferability of abstraction 

rights, the word “right” itself – all 

have collided in recent times and 

with a predictable outcome, an 

“arousal” of Maori interests in the 

whole area, including of ownership 

rights.

The Indigenous Peoples’ Legal 

Water Forum, held in Wellington 

on 27 July, was a watershed in this 

debate.  To quote Hon Pita Sharples, 

who set the scene for the day:

“The rules and associated 

rights governing its use – 

of which the Crown has 

gradually assumed statutory 

control over – have served to 

undermine and marginalise 

tribal authority as tangata 

tiaki.   This practice has 

continued to the current 

day with the passage of the 

Resource Management Act 

1991 in which the Crown 

has assumed the right to 

control, manage and allocate 

water uses.

The ability of Maori to act 

as tangata tiaki is therefore, 

to a large degree dependent 

on there being a legal 

framework that provides a 

meaningful role for Maori in 

the governance of freshwater. 

It is critical that arrangements 

for the governance and 

management of freshwater 

recognise the rights, interests 

and perspectives of Maori. 

Unfortunately, the reason we 

are all here today is that this 

is not always the case.” 

In other words,  this  issue is 

not going to go away, and with 

Government at this very moment 

grappling with various resource 

and env i ronmenta l  i s sues  o f 

significance including management 

of freshwater, this Forum was as 

timely as it was informative. 

other contributors were as 

follow:

•  Sacha McMeeking, Te Runanga 

o Ngai Tahu - “Navigating the 

National Landscape”

•  Barrister Tom Bennion - “Maori 

Rights to Water: an Historical 

Overview”

•  Professor Bradford Morse of 

the  Univers i ty  o f  Ottawa - 

“Indigenous Peoples and Water 

Rights: a Canadian Perspective”

•  Dr Robert Joseph, University of 

Waikato - “Indigenous Water 

Issues in North America”

•  Steven Ross of the Murray Lower 

Darling Indigenous Nations - 

“Cultural Flows in the Murray 

River”

•  Professor Lee Godden of the 

Univer s i t y  o f  Me lbourne  - 

“Indigenous Property Rights to 

Water: Environmental Flows, 

Cultural Values and Tradeable 

Property Rights in Australia”
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•  Linda Te Aho of the the Waikato 

River Guardians Establishment 

C o m m i t t e e  -  “ N e g o t i a t i n g 

Co-management of the Waikato 

River”  and

•  Jacinta Ruru, Otago University - 

“The Common Law Doctrine of 

Native Title Possibilities”

Papers from the Forum are available at 

www.otago.ac.nz/law/nrl 

With the protracted and oft-times 

fraught process of the development 

of a National Policy Statement on 

Freshwater Management (within the 

previous Government’s Sustainable 

Programme of Action), these two 

initiatives add significantly to the 

debate about future directions for 

freshwater management in this country, 

a debate which requires to be had, and 

indeed resolved as soon as possible by 

all interested parties – to quote one 

attendee at the Indigenous Peoples 

Forum, do we really want to head down 

another foreshore and seabed route?

Th e  M i n i s t r y  f o r  t h e 

Environment has  been 

restructured from 1 July.  

Gone is the 2002 Barry Carbon 

structure based on stakeholders.  

The new structure is  a three 

way split of Policy, Programmes 

(Opera t ions)  and Corpora te /

Strategy.  Lindsay Gow, the Deputy 

Secretary for the Environment 

for over 20 years, has retired and 

three new Deputy Secretaries have 

been appointed.  Guy Beatson (ex 

MED) heads Policy, Sue Powell 

Programmes, and Andrew Crisp (ex 

Treasury) Corporate and Stategy. 

The Pol icy Divis ion has  two 

d i r e c t o r s .  M a r k  S o w d e n  i s 

responsible  for  four teams – 

Natural Systems, Built Systems, 

Treaty Negotiations and Resource 

Efficiency.  Craig Mallett and Tim 

Bennetts are managers in this 

directorate.  The directorate’s work 

includes policy work for RMA Phase 

II changes – water, aquaculture, 

urban, infrastructure etc and waste 

policy.  The other policy director is 

Stuart Calman.  He is responsible 

for three climate change policy 

teams, HSNO & Adaptation, and 

International policy.

The Programmes Division has 

three directors.  Kevin Currie is 

responsible for the Environmental 

Protection Directorate.  It contains 

a consenting team (for call-ins), 

a RM Tools team (for NESs), and 

a small monitoring, review and 

compliance team.  Martyn Pinckard 

heads the Operations Directorate.  

It contains a RM Practice team (QP 

website, RM training), Waste Act 

Implementation team, Remediation 

team (which focuses on remediating 

contaminated sites rather than 

poor RMA practice) and a Business 

& Communities Team.  The third 

director is Todd Krieble who heads 

the Information Directorate.  There 

are four teams – Science, Statistics 

& Geospatial, Climate Change 

Reporting and LUCUS (Land Use 

and Carbon Analysis System).  

Gina Sweetman has recently been 

appointed manager of the RM 

Practice team.

The restructure of the Strategy & 

Corporate Division will largely 

occur later in the year.

Ministry for the environment Restructure
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the Infrastructure 
defIcIt

“Infrastructure” is the term we give 

to the basic facilities that underpin 

our communities.  Rather like the 

bones, arteries and internal organs 

of any beauty queen, airports, 

roads, transmission lines, prisons 

and so forth seldom feature in the 

tourist glossies.  But, in RMA-speak, 

they are vital to enabling people 

and communities to provide for 

“their social, economic and cultural 

wellbeing or for their health and 

safety”. That New Zealand needs 

to tackle its growing infrastructure 

deficit has been well reported.  

At the ceremony marking the 

announcement of the successful 

tenderer for the Auckland Victoria 

Park Tunnel Project, Prime Minister 

Key stated:

“National was elected on 

a platform of unclogging 

the country’s economic 

arteries, and Budget 2009 

reinforced our commitment 

to investment in vitally 

important infrastructure – 

including transport.

We believe more investment in 

good quality infrastructure can 

boost productivity, unlock economic 

potential, lift non-inflationary growth, 

and of course create and maintain 

employment.”

Infrastructure deficits are not, of 

course, confined to transportation.  

In the area of electricity generation, 

even under the most optimistically 

low electricity demand growth 

scenarios, there is a need for ongoing 

substantial investment in additional 

generation.  Large parts of our 

electricity transmission network, vital 

for connecting especially renewable 

generation to communities, is arthritic 

and in need of substantial upgrade.  

And very recent media coverage 

highlighted major deficiencies within 

Wellington’s urban stormwater 

systems.

Finding solutions which minimise 

indebtedness, bearing in mind the 

watchful eyes of ratings agencies, is 

clearly a big challenge.  Phase 2 of the 

Government’s Resource Management 

reforms provide an opportunity for 

scrutiny of how legislation such as 

the RMA, the Public Works Act 1981 

(PWA) and the Local Government 

Act 2002 (LGA 02) help or hinder 

infrastructure investment, and 

whether, and in what particular areas, 

reform is appropriate.  

the Phase 2 reforms

In August, officials are to report to 

Environment Minister Smith with 

the first of what will be six monthly 

progress reports on the Phase 2 

reforms.  

The reform programme includes 

a workstream on infrastructure 

and another on “urban planning” 

which will allow issues of land use 

and infrastructure integration to be 

considered.  

These workstreams are now at the 

“problem definition” phase, and so it 

is timely for infrastructure providers 

and local authorities and their advisers 

to consider how well the RMA, PWA, 

LGA 02 and other legislation allow 

for the planning and provision of 

infrastructure. 

the infrastructure workstream

The infrastructure workstream will 

involve review and investigation 

of pretty much all of the present 

infrastructure tools (Cabinet Strategy 

Committee Paper - Setting the direction 

for phase two of the resource management 

reforms, pages 5 to 6), including:

“unclogging the arteries” – 
the phase 2 infrastructure 
reforms
Clare Sinnott and John Hassan, Chapman Tripp
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• The role of designations in 

facilitating infrastructure 

deve lopmen t  and  an 

examination of options for 

reviewing and streamlining 

the designation mechanism,

• Alternatives to designations for 

planning for, and managing 

the effects of activities on, 

network infrastructure, 

• Compensation under the 

PWA and whether the 

process needs to be shorter 

but with more generous 

compensation available to 

landowners, and

• Options to streamline and 

integrate processes under the 

PWA and other legislation. 

Of course, the First Reading version 

of  the Resource Management 

(Simplifying and Streamlining) 

Amendment Bill 2009 includes 

significant changes to designations.  

But it is clear that the Phase 1 Bill will 

not be the last word on the shape of 

the designations regime.     

the urban planning workstream

The infrastructure workstream has an 

inherent cross-over with the urban 

planning workstream.  The urban 

planning workstream is to look at 

“ways of achieving better co-ordination 

between local authorities, government 

agencies, and the private sector in 

the planning and design of our cities” 

(Cabinet Strategy Paper, page 6).   

Better coordination of the development 

of our cities will require a careful 

look at the interrelationship between 

planning for urban growth (whether 

infill or greenfields development) and 

planning for infrastructure.

Inter-departmental involvement

Although the Ministry for the 

Environment (MfE) will be involved 

in leading both the infrastructure 

and urban planning workstreams, 

several other Ministries with relevant 

infrastructure roles will also be 

involved.  Land Information New 

Zealand is to share leadership of 

the infrastructure work stream, 

and the Infrastructure Unit at 

Treasury is to be involved also.  

The urban planning workstream 

will involve Treasury, the Ministry 

of Transport and the Ministry of 

Economic Development, together 

with the Department of Building 

and Housing, and the Department of 

Internal Affairs.  

PotentIal areas for 
reform 

the rma and the Pwa

The broad collaborative model for 

development of the Phase 2 reforms 

within Government emphasises the 

fact that planning and providing 

for infrastructure requires a broad 

statutory interface.  It cannot be 

addressed solely by amending the 

RMA.

For example, as a planning tool, 

designations grew from Public 

Works Act origins.  The statutory 

tests for notices of requirement 

were largely adopted into the RMA 

from the former planning legislation 

which, in turn, adopted them from 

public works legislation.  This has 

led to a lot of overlap of questionable 

value.  

For instance: 

• Issues of “alternatives” and 

“necessity” are tested under 

the RMA, including by 

the Environment Court, 

ye t  the  Env i ronment 

Court must enquire into 

essentially the same issues 

when determining any 

objections to the compulsory 

acquisition of land under the 

PWA.  

 • The tendency for RMA 

and PWA processes to be 

addressed in linear order 

rather than in parallel is a 

big contributor to project 

implementation delays.  In 

some cases, landowners 

participate in RMA processes 

as a means of leverage for 

PWA negotiations.  Should 

effects that will be addressed 

by PWA compensation be 

required to be disregarded in 

RMA processes in the same 

way as trade competition 

effects are?  

• Do we currently have a 

detailed understanding of 

what aspects of the current 

PWA/RMA compulsory 

acquisition processes are in 

practice causing the most 

problem for landowners?

splitting up the designation 

mechanism?

Designations currently confer both the 

right to use and develop infrastructure 

and a restriction on the ability of 

third parties to use and develop land 

within the designation where to do so 

could prevent or hinder the requiring 

authority’s project or work.  Both of 

those dimensions can be vital to the 
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ability to invest in, especially network, 

infrastructure.  But is it necessary 

for both of these attributes to be 

contained within the RMA or would 

the land protection aspect better sit 

within the PWA?  

Infrastructure planning can often 

require a very long planning horizon.  

In terms of the RMA, this is an 

aspect of sustaining the potential of 

the area or corridor of land “to meet 

the reasonably foreseeable needs of 

future generations”.  An early priority 

of the infrastructure provider may 

be simply to ensure that an area or 

corridor of land remains available in 

future and does not get developed 

in the interim in a way that could 

make the provision of infrastructure 

prohibitively expensive.    But, the 

focus on effects assessment under the 

RMA can lead Councils to apply a 

“resource consent” model both to the 

amount of information they require 

before making a recommendation on a 

notice of requirement for a designation 

and in the nature, and detail, of any 

conditions they seek to have imposed 

on a designation.  

Should there be a mechanism available 

that allows land to be protected 

without the level of detailed effects 

assessment that is required under 

the current designation regime?  One 

possibility could be:

• To provide a second tier 

of RMA assessment and 

authorisation closer to the 

time when the project is 

constructed,  or

• To make greater use of 

National Environmental 

Standards to set controls 

on  the  cons t ruc t ion , 

maintenance and upgrading 

of infrastructure, i.e. the 

matters that are now often 

dealt with by designation 

conditions.  

In some situations, could a designation 

tool that does not confer any property 

acquisition rights be useful for 

infrastructure planning under the 

RMA?  One use of such a de-powered 

tool could be in the coastal marine 

area, where designations are not 

presently able to be obtained at all.

The ability to obtain designations 

is just one of the powers which the 

RMA currently confers on approved 

requiring authorities.   The RMA 

also allows non-Crown requiring 

authorities to utilise PWA compulsory 

acquisition through the Minister of 

Lands, and gives requiring authorities 

emergency powers under section 330 

of the RMA.  Does it make sense that 

some infrastructure providers, such 

as power generators, do not have 

recourse to these same powers?

Integration of land use planning 

and infrastructure planning

Another major issue for the provision 

of infrastructure is a lack of effective 

methods under the RMA for the 

integration of land use planning with 

infrastructure planning.  

One example of this is land use 

planning which creates “reverse 

sensitivity” risks such as district 

plans which zone land in a way that 

enables residential or other “sensitive” 

developments to establish in close 

proximity to infrastructure without 

imposing any controls to prevent 

future conflicts between those land 

uses.  

Another example is land use planning 

which allows residential communities 

to be established prior to infrastructure 

being planned or put in place to cope 

with the demand generated by those 

developments.  This can in turn 

undermine long term investment 

decisions concerning where, and 

when, infrastructure will be provided.  

A number of regional councils are 

now moving in response to their 

relatively new RMA function of “the 

strategic integration of infrastructure 

with land use through objectives, 

policies and methods” (section 30(1)

(gb) RMA) in framing up “second 

generation” proposed regional policy 

statements.  However, where the RMA 

currently falls short is in providing 

effective “methods” for the delivery of 

true strategic integration.  It is in this 

area, in particular, that there is a very 

important opportunity for cross-over 

between the infrastructure and urban 

planning workstreams of the Phase 2 

reforms.

reform of planning processes

One possible response to this could 

be for the RMA to give meaningful 

direction to Councils to consult 

with infrastructure providers when 

developing plans.  Clause 3 of Schedule 

1 RMA provides a very short list of 

parties with whom a local authority 

must consult during plan preparation, 

none of whom are non-governmental 

infrastructure providers.  The 

RMA also says very little as to how 

pre-notification consultation is to 

inform the content of RMA plans.  If 

there were enhanced obligations on 

Councils to work collaboratively with 

infrastructure providers in developing 

RMA plans, would this lessen the 
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need for infrastructure providers to use 

designations?  

Are there any other mechanisms 

that could be used to provide for the 

co-ordinated staging of growth and 

infrastructure provision, such as RMA 

reforms which strengthen the role 

of structure plans?  Is this a function 

for the proposed Environmental 

Protection Authority (EPA) perhaps 

aided by more effective national policy 

statements or other instruments for 

providing policy direction?

unplanned for growth and 

infrastructure funding

Reform of planning processes cannot 

address all of the issues relating to 

the lack of integration of growth and 

infrastructure provision.  Growth 

proposals can arise unexpectedly for 

example by privately initiated plan 

changes and/or “non-complying 

activity” subdivision or land use 

consent applications.  In such cases, 

conflict can arise when an infrastructure 

provider says that land cannot support 

the proposed development because 

the land is not currently served by 

sufficient infrastructure to cope with 

the proposed development but the 

infrastructure provider cannot say with 

any certainty when it will be able to 

obtain funding to upgrade or provide 

that infrastructure itself.   

One model could be for infrastructure 

to be Government funded “on 

demand”.  However, while this might 

enable individual developments to 

proceed and/or increase the ratepayer 

base of the particular district, any such 

“on demand” model would create 

problems for New Zealand’s ongoing 

indebtedness.   

On the issue of infrastructure 

funding, the RMA, LGA 02 and other 

legislation are a hotch potch:

• The “financial contributions” 

regime of the RMA gives 

some recognition to the 

role economic instruments 

can play.  However, the 

inadequac ie s ,  rea l  o r 

perceived, of this regime 

saw the reintroduction 

o f  “ d e v e l o p m e n t 

contr ibut ions”  powers 

under the LGA 02.

• Statutory sector funding 

regimes (e.g. for funding 

land transport infrastructure 

under the Land Transport 

Management Act 2003) are 

not well integrated with 

RMA processes.

 • There is no, or limited, 

recognition of the mix 

of infrastructure funding 

m o d e l s  u s e d ,  f r o m 

fully private to central 

Government funded.

Should infrastructure providers 

that are not territorial authorities 

be able to obtain direct monetary 

contributions from developers 

towards the cost of providing 

infrastructure required, or brought 

forward, as a result of their proposed 

developments, without any such 

contributions having to pass through 

Council hands?     

now Is the tIme to 
get Involved

Collectively, the current legislative 

t o o l s  f o r  t h e  p ro v i s i o n  o f 

infrastructure lack coherence because 

they have never been the subject of 

overall scrutiny.  It is timely that this 

issue be given a thorough working 

over.  

It is encouraging that the Phase 2 

reforms are commencing with a 

“problem definition” phase, which at 

least does not appear to be making any 

assumptions as to:

• What the appropriate solutions 

are, or

• The value or otherwise of the 

present statutory tools for 

providing for infrastructure.  

To be effective, the exercise must be 

informed by direct involvement from 

infrastructure providers, and the sooner 

the better.  This is vital so that any 

examination of problems (and, later 

on, solutions) is properly informed on 

issues such as:

• The technical constraints on 

infrastructure provision,

• What have, and have not, been 

shown to be the material 

effects of different types of 

infrastructure,

• “Reverse sensitivity” issues, 

and 

• Infrastructure funding issues.  

Now is the time to be thinking 

creatively when the issues are still 

being identified and before potential 

solutions are developed.

[It is noted that this article was 

prepared prior to the Local Government 

and Environment Select Committee 

reporting back on the Resource 

Management (Simplifying and 

Streamlining) Amendment Bill 2009.]

This article is based on client seminars 

held by Chapman Tripp on 25 and 26 

August 2009.
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On 1 July 2009, the report 

of the Ministerial Review 

Panel on the Foreshore 

and Seabed Act 2004wa released.  

The Panel, comprising academics 

Richard Boast and Hana O’Regan 

and chaired by former Chief Judge of 

the Maori Land Court, Chair of the 

Waitangi Tribunal and High Court 

Judge, Hon Taihakurei Edward Durie, 

recommended the repeal of the Act, 

proposed options for a regime to 

replace it and responded to a number 

of specific questions posed in its 

Terms of Reference.  On almost every 

point, its analysis and conclusions 

differed markedly from those 

relied on by the last government 

in developing the Act in 2004 and 

defending it since.

the four questIons 
Posed In the terms 
of reference

1. What were the nature and extent of 

mana whenua and public interests in the 

coastal marine area (CMA) prior to the 

Ngãti Apa case?

The Panel took care to distinguish 

between what it described as “lawful” 

interests and “cultural” interests, i.e. 

those popularly assumed to exist but 

which – implicitly – don not have a 

basis in law.

Lawful interests:

•   Customary rights – as the 

Panel saw it, the whole of 

the CMA was subject to 

native/aboriginal/customary 

title unless it could clearly 

be shown that title to any 

area had been extinguished.  

Further, it said, any future 

regime would need to show 

that the customary title was 

fairly extinguished, having 

regard to the principles of 

the Treaty of Waitangi.  This 

last point deviates strikingly 

f rom the  government 

analysis in 2004, which was 

that the law of customary 

title deals only with the 

whether  or  not  such 

title exists and that any 

arguments about the rights 

and wrongs of how it might 

have been extinguished can 

be considered only by the 

Waitangi Tribunal.

• Public interests – the rights 

of the general public in 

the CMA were confined 

to rights of navigation and 

fishing.

Cultural interests:

• Customary rights –iwi, 

hapû and whãnau have 

interests in the maintenance 

o f  cus tomary  usages , 

management and control 

in order to provide for 

p e r s o n a l  s u s t e n a n c e ; 

tribal culture; identity and 

autonomy; respect for and 

the health of the natural 

order.

• Publ ic  in te res t s  were 

described as being in 

maintaining the CMA as a 

natural environment that is 

a public recreation ground, 

the birthright of every New 

Zealander, with free access 

for all.

2. What options were available to the 

government to respond to the Court of 

Appeal decision in Attorney-General v 

Ngati Apa &  Others [2003] 3 NZLR 

643  (the Ngãti Apa decision)?

The Panel identified a number of 

alternatives that were available to the 

pakia ki uta, pakia ki tai – the Report 
on the Ministerial Review panel on 
the foreshore and Seabed Act 2004: 
what have we learned in five years?

Justine Inns BA/LL.B, Partner, Oceanlaw New Zealand
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government in 2004, from appealing 

the Court of Appeal decision in the 

Ngãti Apa decision, to negotiating a 

nationwide settlement of foreshore 

and seabed issues.   Some options 

were identified as being more 

appropriate than others, and all were 

acknowledged to have advantages 

and disadvantages.  The option taken 

in 2004, of enacting legislation, 

despite widespread Mãori opposition, 

that “reduced Maori property rights 

dramatically and which, for several 

reasons, was contrary to human 

rights and Treaty principles, was not 

a realistic option in ethical terms.”  

The Panel’s view on the human 

rights dimension of the Act is, again, 

in stark contrast to the position of 

the former government in 2004.  

The Attorney-General’s report to 

Parliament on the Bill’s compatibility 

with the New Zealand Bill of Rights 

Act 1990 concluded that the Bill 

did not breach that Act, other than 

a “prima facie” breach of the right 

to freedom from discrimination, 

and then only in respect of how the 

law treated potential Maori owners 

of foreshore and seabed land with 

non-Maori holding title to such 

land.  However, the Attorney-General 

concluded that that breach was 

justified by the public good purpose 

of the Act in clarifying the law.  The 

Panel is not alone in taking a contrary 

view on the Act’s effect on human 

rights, but is in accord with the New 

Zealand Human Rights Commission 

and various of the United Nations’ 

human rights’ institutions.

3. Did the Act effectively recognise and 

provide for customary or Aboriginal 

Title and public interests (including 

Mãori, local government and business) 

in the coastal marine area and maintain 

and allow for the enhancement of mana 

whenua?

The Panel felt that Act did not 

effectively recognise and provide for 

customary/aboriginal title because it 

abolished the right of Mãori to have 

their interests determined by the 

Courts, failed to properly balance 

customary and public interests 

and advanced public interests 

at the “considerable” expense of 

Mãori interests.  Notably, the Panel 

described the avenues available under 

the Act for establishing (limited) 

customary rights as being subject 

to “restrictive criteria that have no 

application to the New Zealand 

jurisprudence.”   

They considered that he Act also 

failed to enhance mana whenua 

because it reduced the nature and 

extent of customary rights, and 

because it did not acknowledge the 

elements of use, management and 

control inherent in those rights.

4. If the Panel has reservations that 

the Act does not provide for the above, 

outline options on what could be the 

most workable and efficient methods 

by which both customary and public 

interests in the coastal marine area could 

be recognised and provided for; and in 

particular, how processes of recognising 

and providing for such interests could be 

streamlined?

The Panel did not support the status 

quo and called for the Act to be 

repealed.  They felt that an alternative 

would need to be based upon New 

Zealand’s own historical experience 

and legal development, not legal 

solutions from other jurisdictions.  In 

2004, the processes set out in the Act 

– particularly the tests for continuing 

customary rights, described as 

“restrictive” and “far too prescriptive” 

by the Panel – were said to have been 

drawn from comparable jurisdictions, 

including Canada and Australia.  The 

Panel is scathing of this approach, 

emphasising that the approach of 

the New Zealand courts in respect of 

dry land should prevail in relation to 

foreshore and seabed, namely, unless 

it is proven that Maori customary 

title has been extinguished in some 

manner, the only question is which 

whanau, hapu or iwi holds that title.  

The far more detailed tests contained 

in the Act (for establishing rights far 

short of title) include requirements 

such as establishing that the rights 

in question have been exercised “in 

a substantially uninterrupted manner 

since 1840” and is “integral to tikanga 

Maori [Maori custom]”

The Panel set out various options 

including a “ judicial”  model, 

allowing for Maori rights to be 

ascertained in court, to a range of 

negotiated models, whereby Maori 

rights (potentially including income 

sharing) would be agreed between 

Maori and the country.  Ultimately, 

the Panel expressed a preference for 

a mixed model that combined both of 

these approaches.

Preferred oPtIons

The Panel articulated two options 

for combining court investigations 

of rights with negotiation at regional 

and national levels, stressing that 

any solution must be built upon the 

framework of the Treaty of Waitangi 

and international human rights 

norms.  Once again, the contrast 

with the approach taken by the 

government in 2004 is clear, with the 
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then government framing foreshore 

and seabed issues within the arcane 

parameters of the common law of 

customary title, divorced from Treaty 

considerations.  As noted above, the 

government determinedly ignored 

the human rights dimensions of the 

issue at all costs.

Both of the Panel’s options are 

predicated on repeal of the 2004 

Act and its replacement with a new 

Act founded on a number of core 

principles: 

• The principle of recognition 

of customary rights as 

property rights.

• T h e  p r i n c i p l e  t h a t 

customary rights attach to 

hapu and iwi, not to Maori 

in general.

• The principle of reasonable 

public access.

• The principle of equal and 

consistent treatment in 

respect of Maori and other 

property rights, and in 

hapu and iwi engagement 

and influence over policy 

making at the national level.

• The pr inc iple  o f  due 

process.

• The principle of good faith 

(negotiations begun under 

the current regime should 

be honoured).

• The principle of restricting 

alienation, irrespective 

of whether foreshore and 

seabed is ultimately held 

by Maori, the Crown or 

non-Maori private interests.

• T h e  p r i n c i p l e  o f 

compensation where private 

property rights of any kind 

are extinguished.

• The principle of the right 

to  deve lopment ;  tha t 

cus tomary  r ights  and 

interests in foreshore and 

seabed should not be frozen 

in time as at 1840.

The new Act would. Among other 

things:

• Recognise that hapu and iwi 

have customary rights in 

the CMA, the general public 

have rights of use and 

enjoyment, and both must 

be respected and provided 

for  wi th in  the  l imi ts 

necessary to accommodate 

the other. 

• Provide for principles to 

govern the settlement of 

customary interests in the 

CMA and the administration 

of the area (either through 

the courts, by negotiation or 

both).

• Provide that, until title 

to areas of foreshore and 

seabed is resolved, legal 

title is held by the Crown 

in trust.  Once rights have 

been resolved in an area 

of foreshore and seabed, 

the beneficial, and perhaps 

legal, title for the area would 

be held by the entitled hapu 

or iwi, the Crown, or both 

jointly.

• Promote the expeditious 

determination of customary 

rights in the CMA and 

provide for them to be given 

practical effect.

co-management

Signif icantly,  from a resource 

management perspective, the Panel 

seems to take that view that – 

irrespective of what processes are put 

in place for resolution of foreshore 

and seabed issues – co-management 

of significant tracts of the CMA is 

a likely (and desirable) outcome.  

On this point, the Panel said “The 

full engagement of hapû and iwi 

in co-management and other 

arrangements was stressed in many 

submissions and is a matter which we 

consider deserves priority attention.”

In this context, it should be recalled 

that the Ngati Apa decision had its 

genesis in the frustration of iwi of 

Te Tau Ihu o Te Waka a Maui (the 

top of the South Island) at their 

inability to effectively influence, or 

participate in, the burgeoning marine 

farming industry of the Marlborough 

Sounds in the 1980s.  Put simply, 

the experience of those iwi was 

that when they opposed the grant 

of coastal permits to prospective 

marine farmers, those permits were 

granted, but when they applied to 

permits to undertake marine farming 

themselves, permits were invariably 

declined.  They may have been many 

reasons why this was so, but this 

point is that the iwi were driven to 

seek recognition of their customary 

title to the Sounds through the courts 

as a means to the end of having an 

effective role in management.

A formal government response to the 

Panel’s review is in development, but 

its authors would do well to recognise 

this point.



Resource Management Journal 25

If you’ve ever despaired at the 

piecemeal, seemingly random 

approach to protecting marine 

biodiversity that has prevailed in 

New Zealand to date, then you 

would probably welcome the more 

strategic, planned approach that 

is promised in the government’s 

Marine Protected Areas (MPA) Policy 

and Implementation Plan. The first 

products of this new approach have 

recently been released for public 

scrutiny in the form of proposals 

for a network of MPAs on the West 

Coast of the South Island and in the 

territorial sea around the Subantarctic 

Islands. The proposals are the result 

of a lot of hard and often frustrating 

work by the members of the West 

Coast Marine Protection Forum and 

the Subantarctic Marine Protection 

Planning Forum. 

As the first MPA forums to release 

their findings, the two sets of 

proposals provide a useful testing 

ground for the MPA Policy and 

planning process. Has the promise 

of a more strategic approach been 

achieved? What have we learnt and 

how might future MPA planning be 

improved?

overvIew of the mPa 
PolIcy 

The MPA Policy originated from 

government commitments made 

in the New Zealand Biodiversity 

Strategy (2000) – in particular, 

objective 3.6 required the protection 

of “a full range of natural marine 

habitats and ecosystems to effectively 

conserve marine biodiversity, using 

a range of appropriate mechanisms, 

including legal protection.” This 

was to be achieved by “develop[ing] 

and implement[ing] a strategy for 

establishing a network of areas that 

protect marine biodiversity, including 

marine reserves… and other coastal 

and marine management tools...” and 

“achiev[ing] a target of protecting 

10 percent of  New Zealand’s 

marine environment by 2010 in 

view of establishing a network of 

representative protected marine 

areas”. 

Five years later the Department of 

Conservation and the Ministry of 

Fisheries released the MPA Policy and 

Implementation Plan. Its objective 

is to “protect marine biodiversity by 

establishing a network of MPAs that 

is comprehensive and representative 

of New Zealand’s habitats and 

ecosystems”. Further details are set 

out in the Classification, Protection 

Standard and Implementation 

Guidelines released in February 

2008. The MPA Policy sets out a 

planning process with the following 

components and tasks.

•  A consistent approach to 

classification of marine 

habitats and ecosystems. The 

classification system is based 

on characteristics of the 

physical environment and 

identifies 44 potential habitat 

types to be protected within 

each of 14 biogeographic 

regions.

•  A “protection standard” to 

identify whether particular 

management tools provide 

sufficient protection for a site 

to be categorised as an MPA. 

•  An inventory of MPAs, 

developed by assessing 

existing management tools 

against the protection 

standard.

•  Identification of network 

gaps (i.e., habitat types not 

adequately represented) and 

prioritisation of habitats and 

ecosystems for new MPAs.

Nici Gibbs, Policy Manager, New Zealand Seafood Industry 
Council Ltd

planning for marine 
protected areas –  
what have we learnt? 
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•  Regional implementation. 

Within each biogeographic 

region a marine protection 

p l a n n i n g  f o r u m  i s 

established, consisting of 

representatives of tangata 

whenua, resource users, 

environment groups and 

other local interests. Using 

the outputs of tasks 1) – 

4) above, the forums are 

expected, with the support 

of the two government 

a g e n c i e s ,  t o  “ s e e k 

consensus on areas to be 

set aside as MPAs” within 

the territorial sea (out to 

12 nm). To date, forums 

have been established only 

for the Subantarctic Islands 

and West Coast. Later, an 

“expert offshore panel” will 

develop proposals for MPAs 

in the 200 nm Exclusive 

Economic Zone.

•  Des ignat ion  o f  new 

MPAs. The forums make 

recommendations to the 

relevant Ministers and 

new MPAs are established 

under the appropriate 

empowering legislation 

(e.g. ,  Marine Reserves 

Act 1971 or Fisheries Act 

1996).

•  Monitoring and evaluation.

The forums’ work is guided by policy 

and planning principles that are set 

out in the Policy and Implementation 

Guidelines. The key concepts in the 

Policy are:

•  The MPA network will 

protect examples of the full 

range of marine habitats 

and ecosystems;

•  A marine reserve will be 

established to protect at 

least one sample of each 

habitat or ecosystem type in 

the network;

•  There should also be one 

or more replicate MPAs for 

each habitat or ecosystem 

type, and these may be 

protected by tools other 

than marine reserves . 

The use of alternative 

tools that  al low some 

level of extractive use is 

contemplated, but they 

must meet the protection 

standard;

•  Treaty obligations need to be 

taken into account; and

•  Adverse impacts on existing 

users should be minimised.

The Implementation Guidelines 

encourage forums to select sites 

that protect whole habitats and 

ecosystems; protect fewer, larger 

areas rather than numerous small 

areas;  maximise connect ivi ty; 

consider adjacent land uses; and 

keep boundaries simple.

assessIng the 
Process to date

•  Six criteria derived from the 

MPA Policy can be used to 

assess the effectiveness of 

the implementation process.

•  Has the process been 

inc lus ive  and  l ed  to 

consensus about MPAs?

•  Has a nationally consistent 

approach been applied?

•  Have a range of protection 

tools been proposed?

•  Are Treaty considerations 

incorporated?

•  Do the proposals minimise 

impacts on existing users?

•  Most importantly, do the 

proposals achieve the policy 

objective of protecting 

marine biodiversity through 

a network of representative 

areas?

InclusIve, 
consensus-BuIldIng 
Process

The West Coast forum members 

include a Chair from the local 

community, plus representatives 

of commercial fishers (4), Maori 

(2), environmental interests (3), 

recreational fishers (1), tourism 

(1) and the regional council (1). 

The Subantarctic forum has an 

independent chair and representatives 

of commercial fishers (4), Maori (3), 

environmental interests (3, from 

4 invited), and science interests 

(2). The major potentially affected 

groups are represented, with the 

possible exception of the mining and 

petroleum industries. 

National organisations, such as 

the Seafood Industry Council, 

can participate in the Subantarctic 

Forum but not the West Coast or 

any other regional forums. While 

the focus on local representation is 

understandable, it also means that 

local sector representatives can feel 

unsupported, and that national 

organisations with relevant interests 

(e.g., Maori commercial fisheries 

settlement interests) have no say in 

regional forums.

The planning process has provided 

opportunities for wider community 

engagement, particularly on the 

West Coast where the level of 

public interest has been high. That 
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forum held public meetings prior to 

developing its proposals, and a further 

series of meetings on the consultation 

document. 

In spite of (or perhaps because of) 

the inclusiveness of the forums, 

consensus on MPAs has not emerged. 

The Subantarctic forum dealt with the 

lack of consensus by proposing two 

options for MPAs. The West Coast 

forum did not put forward options, 

but it is clear from the minutes of 

the forum meetings that its proposals 

did not have the agreement of all 

members. Not surprisingly, in both 

cases fishing industry representatives 

proposed smaller, targeted marine 

reserves in combination with other 

MPA tools, whereas environmental 

representatives sought larger and 

more marine reserves. 

Fishing industry members on both 

forums became extremely frustrated 

with the process (some requiring 

compensatory bouts of retail therapy) 

and it is likely that other forum 

members felt similarly. Participants 

suggested that basic requirements 

such as agreed ground rules, step-wise 

application of the Policy tasks, good 

support from officials, and effective 

dispute resolution mechanisms would 

improve forum dynamics.

natIonal 
consIstency 

The MPA Policy provides for strong 

national co-ordination of the regional 

planning process. It states that 

“national priorities for additions to 

the MPA network will be developed 

and reviewed on an annual basis… 

[and] national priorities will guide 

and inform biogeographic region and 

offshore MPA planning”. While some 

of the MPA Policy tasks intended to 

provide national consistency have 

been completed (the classification 

system and protection standard), 

others have not. This has particularly 

affected the West Coast forum, 

which started operating prior to 

the completion of important policy 

guidance and for a time appeared 

to lack any connection to national 

policy directions. The main national 

tasks still to be completed are 

mapping existing management 

tools and assessing them against the 

protection standard in order to create 

an inventory of MPAs, a gap analysis 

and a list of national priorities for new 

MPAs.

The downplaying of the national 

planning tasks is attributable in part 

to the Implementation Guidelines 

which, in contrast to the MPA Policy, 

forego national co-ordination, 

prescribing instead that “planning for 

the coastal marine environment will 

be implemented independently in 

14 biogeographic regions”. A wholly 

regional approach might make sense 

if the 14 regions each had distinctively 

unique marine biodiversity, but 

this assumption is nullified by New 

Zealand’s Marine Environments 

Classification (not used in inshore 

MPA planning) that shows similar 

habitat types separated by thousands 

of kilometres. 

In the absence of strategic national 

planning for the MPA network, 

regional inconsistency should 

be expected.  Purely regional 

implementation with no national 

co-ordination may lead to: 

•  duplication of MPAs (i.e., 

protec t ion  o f  hab i t a t 

types already protected 

elsewhere); 

•  selection of MPAs with 

unnecessarily high impacts 

on existing users (because 

the habitat type could be 

protected with less impact 

elsewhere); and 

•   f a i l u r e  t o  g i v e 

sufficient protection to 

under-represented habitat 

types that become apparent 

only with national analysis.

range of tools

The Biodiversity Strategy envisaged 

an MPA network using a range of 

tools including marine reserves, 

world heritage sites, mataitai and 

taiapure areas, seasonal and area 

closures to certain fishing methods, 

as well as non-statutory measures. 

The MPA Policy narrowed this down 

by requiring that a marine reserve 

be used to protect an example of 

each habitat type, with “replicate 

MPAs” using other tools that meet the 

protection standard. The protection 

standard does not require MPAs to 

be pristine (i.e., with no extraction). 

It simply requires the maintenance or 

recovery of the site’s biodiversity at 

the habitat and ecosystem level to a 

“healthy functioning state”. However, 

the choice of regulatory mechanisms 

was further restricted in 2008 when 

officials adopted an interpretation 

of the protection standard that was 

so strict that, when the Subantarctic 

forum tried to apply it, they found 

that the “range of tools” envisaged 

in 2000 had become a single tool – 

marine reserves.

In February 2009 a  s l ight ly 

amended interpretation of the 
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protection standard was agreed 

among officials, re-opening the 

possibility of alternative tools. The 

current interpretation requires the 

prohibition of bottom trawling, 

dredging and Danish seining, 

and case-by-case consideration 

of whether other fishing methods 

should also be prohibited. This 

interpreta t ion i s  problemat ic 

because it requires the prohibition 

of particular methods irrespective 

of the presence of these fishing 

methods in an area, or the existence 

of any adverse effect on biodiversity. 

For example, it prevents mataitai 

reserves (areas of importance for 

customary food gathering) from 

being counted as MPAs because 

although commercial fishing is 

prohibited, fishing methods such 

as bottom trawling or dredging, 

although unlikely to occur in a 

mataitai reserve, are not. 

On the West Coast, the forum has 

proposed nine marine reserves, three 

areas closed to bottom-impacting 

fishing methods under fisheries 

regulations, and two areas of 

public conservation land. One of 

the Subantarctic forum’s options 

proposes that the existing benthic 

protection areas (BPAs) surrounding 

each of the Subantarctic Islands 

become MPAs by prohibi t ing 

Danish seining (bottom-trawling 

and dredging are already prohibited 

under the BPA fisheries regulations). 

It is not clear whether any of these 

alternative tools meet the protection 

standard as they have yet to be 

evaluated by officials.

If it is determined that BPAs, 

mataitai reserves and other fisheries 

method closures do not to meet 

the protection standard, this would 

suggest that the protection standard 

needs to be reinterpreted to align it 

with the MPA Policy’s “range of tools” 

principle. An interpretation that 

focuses on current and foreseeable 

threats that prevent the protection 

standard from being met, rather than 

the prohibition of particular fishing 

methods, may be better able to 

match the policy intent.

treaty 
consIderatIons

Maori have a broad range of 

interests in the marine environment, 

spanning protection, kaitiakitanga, 

customary and recreational use, 

commercial use (e.g., fishing and 

aquaculture) and development 

interests. It may be unreasonable 

to expect a few tangata whenua 

forum members to represent the 

full scope of interests, sometimes 

across numerous iwi and hapu in 

the region. For example, Maori 

commercial fishing interests are 

referred to in the Subantarctic 

forum’s report, but there is no 

equivalent discussion in the West 

Coast report. 

While the West Coast MPA planning 

process  was  underway,  loca l 

Runanga applied for 11 mataitai 

reserves on the West Coast. These 

applications are noted in the forum’s 

report because some of them overlap 

with proposed MPAs. Minutes of 

the forum meetings record concern 

at the lack of integration between 

the mataitai and MPA processes. 

Proponents of MPAs and mataitai 

reserves are each incentivised to 

advance their own proposals as 

quickly and as strongly as possible 

so as to meet their own objectives. 

It would not be surprising if, as 

the MPA process spreads around 

the country, a pulse of mataitai 

applications precedes it. This “race 

for space”, although understandable 

in  the  c i rcumstances ,  i s  the 

antithesis of an integrated, rational 

approach to coastal planning. 

mInImIsIng ImPacts 
on eXIstIng users

Achieving biodiversity protection 

objectives with minimal impacts 

on existing users is an important 

principle of the MPA Policy. More 

generally, a “least cost” approach to 

regulation is a major focus of current 

and previous governments. The 

Code of Good Regulatory Practice 

requires that “when government 

intervention is desirable, regulatory 

measures should be the minimum 

required, and least distorting, in 

achieving desired outcomes”.

The “least cost” principle suggests 

the selection of carefully focused 

MPAs to achieve specific biodiversity 

protection objectives. However, 

other planning criteria in the 

MPA Implementation Guidelines 

suggest a contradictory approach 

by encouraging the establishment 

of large MPAs that include “spare” 

space in addition to that required to 

protect a particular habitat type. For 

example, forums are encouraged to 

select MPAs that are fewer and larger, 

have simple boundaries, protect 

multiple habitats and align with 

terrestrial protection boundaries. 

The forums deal t  with these 

contradictory requirements in 

different ways. The Subantarctic 

forum presented two options for 
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MPAs – one consisting of marine 

reserves over the entire planning 

area and the other a mix of smaller 

representative marine reserves 

and fisheries restrictions. Both 

options aim to achieve biodiversity 

protection requirements, but they 

differ in their impacts on existing 

users. The West Coast forum did 

not present options, and submitters 

have no way of knowing whether 

there are alternative, lower cost 

ways of achieving the same level of 

protection for this region.

For fishing industry participants 

there is an asymmetry at the heart 

of the forum process. Fishers (and 

other extractive users) are the only 

members with something to lose; 

all others can promote a “wish list” 

of MPAs at no cost to themselves. 

Ministers have issued forums with a 

“no compensation” directive so the 

cost of protection is fiscally invisible 

as it is borne by individuals, not 

by government (and certainly not 

by other forum participants). If the 

requirement to minimise impacts on 

existing users is to be taken seriously 

in MPA planning, an analysis of the 

costs and benefits of MPA options is 

an essential addition to the process.

achIevIng the PolIcy 
oBJectIve

Have the forums achieved the 

objective of protecting marine 

biodiversity through identifying a 

network of representative areas? This 

is difficult to assess. The Subantarctic 

forum did not recommend a network 

of representative areas; instead it 

proposed that 100% of the planning 

area under consideration should 

become MPAs. However, this is not 

a typical biogeographic region and 

the extent of protection proposed 

reflects the World Heritage status of 

the area and the uniqueness of each 

separate island group (Antipodes, 

Bounty and Campbell). Debates 

within this forum highlight the 

distinction (and potential confusion) 

between protecting special areas 

(justification for the “marine reserve 

only” option),  and protecting 

representative areas (justification 

for the “mixed” option). This is 

an aspect of the Policy that could 

benefit from clarification.

The West Coast forum proposed a 

network of MPA sites covering the 

identified habitats in the region. 

It also recommended a number 

of “educational showcase sites” 

intended to showcase marine 

biodiversity for the purposes of 

“public education, appreciation and 

other social benefits”. These matters 

are outside the scope of the MPA 

Policy and serve only to confuse the 

forum’s proposals for a network of 

representative MPAs.

In both cases, the Policy objective 

may be achieved only if the forums’ 

recommendations are eventually 

given regulatory effect through 

mar ine  reserves  or  f i sher ie s 

regulations. Because the MPA Policy 

and its planning outputs have no 

statutory basis, there is no direct 

link between the forums’ proposals 

and the establishment of statutory 

protection. Each MPA will have to 

succeed on its merits under the 

relevant empowering legislation. 

There are some obvious challenges. 

The Marine Reserves Act establishes 

marine reserves for the purpose of 

scientific study, and Fisheries Act 

closures can be established only to 

avoid, remedy or mitigate adverse 

effects of fishing. Neither Act has 

a purpose consistent with setting 

aside areas purely for the purpose 

of protecting biodiversity through 

a network of representative areas. 

The Marine Reserves Bill, which 

has been before a Select Committee 

since 2003, might help address some 

of these implementation issues, but 

it has been on the backburner for 

so long that it requires significant 

amendment if it is to make a useful 

contribution to integrated marine 

management today.

what neXt?

In order to deliver on the promise of 

a more strategic, rational approach 

to marine biodiversity protection, 

the national MPA Policy tasks such 

as the inventory and prioritisation 

of new MPAs need to be completed. 

There are signals that government 

agencies are now moving in this 

direction. 

This article has focused on the 

implementation of the MPA Policy as 

it is written, rather than examining 

the merits of the Policy. Experience 

to date suggests that the Policy has 

been difficult to implement and 

open to conflicting interpretations. 

Aside from the lack of national 

guidance, the forums have struggled 

with the Policy’s focus on marine 

reserves and shortage of alternative 

tools, the confusion around the 

interpretation of the protection 

standard, the lack of integration 

with other marine planning and 

management processes, and the 

challenge of achieving biodiversity 

protection at least cost. A review of 

the Policy would be timely.
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The third and final instalment of 

the long-running kahawai litigation 

came to a close on 28 May 2009 

with the release of the majority 

decision of the Supreme Court. New 

Zealand Recreational Fishing Council 

Inc and anor v Sanford Limited and 

others (Supreme Court, SC 40/2008. 

Elias CJ (dissenting), Blanchard, 

Tipping, McGrath and Wilson JJ, 

28 May 2009) sought to clarify the 

meaning of the statutory provisions 

in the Fisheries Act 1996 (the Act) for 

future setting of the Total Allowable 

Catch (TAC) and Total Allowable 

Commercial Catch (TACC). No 

specific relief was sought, due to the 

amount of time between the appeal 

and the decisions in question, but the 

decision will impact on the setting 

of TAC and TACCs in all fish stocks 

where there are competing interests 

of commercial and non-commercial 

fishers.

The litigation began with a judicial 

review by recreational fishing groups 

of the Minister of Fisheries’ 2004 

and 2005 TAC- and TACC-setting 

decisions in respect of kahawai.  That 

review was heard in the High Court 

in 2005 (The New Zealand Recreational 

Fishing Council v Minister of Fisheries 

and Ors ,  (unrep) High Court, 

Auckland, CIV-20050404-4495). 

The recreational groups argued that 

the Minister had given inadequate 

consideration to their interests in 

those decisions, resulting in TACs 

that were set too high and TACCs 

being too great a proportion of the 

TAC. Not surprisingly, commercial 

interests joined the proceedings in 

counter-claim. 

In the High Court, Harrison J 

held that the TACC decisions 

were unlawful to the extent that 

the Minister failed to have proper 

regard to the social, economic and 

cultural wellbeing of people. The 

decision was hailed as a victory for 

recreational fishers, especially in light 

of the statement that an important 

qualitative factor to be taken into 

account was the common law right 

to fish for food (subject to express 

statutory limitation).  Harrison J 

agreed with the applicants that 

before setting a TACC the Minister 

must first allow for non-commercial 

fishing interests, and while the TACC 

could be set at zero, the allowance for 

non-commercial fishers could not be 

because they must be provided for 

where they exist. 

B o t h  c o m m e r c i a l  a n d 

non-commercial interests appealed 

aspects of the High Court decision 

and focused primarily on the 

TACC-setting decisions. The Court 

of Appeal allowed those appeals in 

part.

In the Court of Appeal (Sanford 

Ltd v New Zealand Recreational 

Fishing Council Inc Court of Appeal, 

CA163/07 11 June 2008 William 

Young P, O’Regan and Arnold JJ) the 

Court again held that there was a 

priority of non-commercial interests 

over commercial interests, requiring 

the Minister to deal with the needs 

of recreational and customary 

fishers before determining the 

TACC. However, in contrast to the 

High Court, the Court of Appeal 

considered that in some cases the 

Minister could determine that there 

should be little or no allowance for 

those interests. Further, they did not 

consider that it was mandatory for 

the Minister to consider the social, 

economic and cultural wellbeing of 

people when setting the TACC. 

The Court of Appeal judgment 

reversed the key High Court 

declarations in respect of the 

relevance of the social, economic, 

and cultural wellbeing of recreational 

interests in TACC-setting. And while 

the Court of Appeal found that 

non-commercial interests did take 

All sectors are equal when setting 
total Allowable catch and total 
Allowable commercial catch.

Justine Inns BA/LL.B, Partner, Oceanlaw New Zealand
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priority over commercial interests, 

this was only in the sense that they 

must be considered and provided 

for before commercial interests, i.e. 

they had priority in time. 

In the Supreme Court, argument 

focused  on  the  ques t ion  o f 

interpretation of the obligations of 

the Minister under the Act when 

setting TACs and TACCs. There were 

two major differences between the 

majority and dissenting judgments 

in the Supreme Court. 

Elias J (dissenting) would have 

allowed the appeal but not on 

the grounds put forward by the 

recreational fishing interests. The 

dissenting judgment is based on the 

principle that it is not necessary to 

fully allocate the TAC. Instead the 

Minister evaluates how much fish 

non-commercial users are taking, 

and then makes a separate policy 

decision when setting the TACC 

as to whether a proportion of the 

TAC should be allowed to remain 

un-allocated and therefore un-fished 

so as to contribute to an increase in 

the biomass. Conversely, the majority 

judgment is based on the premise 

that the whole purpose of the TAC 

is to determine the total level of 

harvest that will be allocated. The 

Minister then makes an allowance 

for non-commercial interests and 

allocates the balance to commercial 

users through the TACC. 

With respect, this reasoning appears 

flawed, in that if a portion of the 

TAC is to remain un-allocated (and 

therefore un-caught), the purpose 

of setting a TAC at all appears to be 

defeated. The fundamental purpose 

of setting a TAC is setting it at a 

level of harvest that is sustainable 

and allowing that to be utilised. 

If the Minister wished to increase 

the biomass of a fishery, then the 

appropriate tool to do that by is 

reducing the TAC, not by making 

TACC decisions that result in a 

portion of the TAC remaining 

unallocated. 

The second major  di fference 

between the dissenting and majority 

judgments hinges on whether the Act 

intends to provide a comprehensive 

fisheries management regime for 

all sectors or the separate and 

individual management of the 

catch of each sector. The dissenting 

judgment effectively separates the 

management of commercial and 

non-commercial fishing, while the 

majority judgment interprets the 

Act as requiring the Minister to 

consider the competing needs and 

demands of all sectors in what is 

effectively one allocation process 

with interdependent decisions. 

On the key questions, the majority 

judgment was that: 

• Non-commercial fishing 

interests are not to be given 

any substantive priority 

over commercial interest. 

In particular, the allowance 

for recreational interests 

is to be made keeping 

commercial interests in 

mind; and 

• The Minister  makes a 

policy decision as to what 

allocations are appropriate 

and “it is for the Minister 

to decide the basis on 

which decisions to set 

the commercial catch are 

taken”. As a consequence 

if the Minister “is satisfied 

that the catch history of 

the parties in previous 

years provides a reasonable 

basis for assessment of 

allocations, it is open to 

the Minister to take that 

approach”. 

The Supreme Court decision is 

confirmation that no sector has 

primacy over any other sector 

in fisheries management in New 

Zealand and that the management 

of fisheries resources is one that is 

to be approached on a holistic basis. 

However, those hoping for a decisive 

outcome to clarify the allocation of 

shared fisheries between sectors, 

may have been disappointed, as the 

only thing the decision leaves clear 

is that the decision is ultimately a 

policy one, requiring the exercise of 

political judgement.
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Dr Mike Patrick, Agent Provocateur

contaminated Land information 
Management – time for a Re-think?

Contaminated land, in terms 

of an environmental issue 

requiring attention, really 

started becoming a significant public 

concern in the 1970s and 80s, with 

sites such as the former Tui Mine 

(Coromandel Peninsula), Waipa mill, 

the Fruitgrowers Chemical Company 

(Mapua), and the IWD “leaky dump” 

at Waireka (New Plymouth) all raising 

awareness in New Zealand about this 

issue.

As a consequence, and after the 

development of investigation and 

management guidelines by/at the 

Ministry for the Environment, regional 

and district councils were essentially 

left to their own devices to manage 

what had by then been identified 

as the “7,600” or so “potentially-

contaminated” sites around the country.  

These ranged from the “mega-sites” 

(above) down to former sheep dips.  

Councils approached this new 

responsibility by and large reactively, to 

either requests from land purchasers for 

Land Information Memoranda, or to 

the discovery of another contaminated 

site – Marfell Park in New Plymouth 

being a recent example. Many if not all 

councils developed contaminated land 

information management protocols, 

believing that “things were under 

control”.

But the management of contaminated 

land information has now been 

thrown into disarray, with the recent 

Ombudsman’s report into this issue in 

Hawke’s Bay.  In particular the decision 

notes:

“The public interest in 

disclosure is not limited to 

property owners or potential 

owners being able to obtain 

site-specific information of 

potential contamination.  There 

is a wider public interest in 

the public being apprised of 

information about sites where 

there may be a potential for 

contamination, so that they 

are in a position to assess for 

themselves whether there are 

any risks to the environment 

or their person.  The recent 

discover of contamination [in 

Marfell Park in New Plymouth]

[ serves to illustrate what can 

occur.”

In its defence, the Hawke’s Bay Regional 

Council noted costs and limited 

resources as the reason for managing 

contaminated site information as they 

had, and in particular that evaluation 

of every potentially-contaminated site 

in the region would be prohibitively 

time-consuming and expensive.  

No-one would disagree.

Under pressure from Minister Nick 

Smith however, the Council will 

soon publicly reveal the locations 

of all contaminated and potentially-

contaminated sites in its region.

And what of other councils?  The 

Minister has made it abundantly clear 

that he wishes them to do likewise – 

but is this a sensible move?

I think not.

Contaminated land information 

management has in my view been 

undertaken in a vacuum - Councils 

have by and large had to fend for 

themselves (and generally done 

extremely well).

Following the release of the 

Ombudsman’s report, there were 

immediate calls from some parties for 

a national register of contaminated sites 

(whatever that may mean in terms of 

information management).  Indeed it 

now seems the Privacy Commissioner 

may become involved, although I fail 

to see how that Act applies given the 

RMA’s constraints on land use, and its 

very public processes – in my humble 

view it’s not “personal information”!

Is it not time for a major re-think of this 

whole issue, including management 

of so-called orphan sites?  I believe so, 

indeed I believe that this should be 

done as soon as possible…

…. and the requirement thrust by 

the Minister upon the Hawke’s Bay 

Regional Council be deferred until all 

of this is sorted out once and for all.  
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no meetIng of mInds, 
no matter

The Court of Appeal’s decision 

in Ngati Rangi Trust and Ors 

v Genesis Power Ltd and Ors 

[2009] NZCA 222 considered the 

“meeting of the minds” construct. 

That concept was created by the 

Environment Court in its 2004 

decis ion on Genesis  Energy ’s 

application for resource consents to 

continue operating the Tongariro 

Power Development.  It became 

apparent during that hearing that 

a clear conflict existed between 

customary and scientific evidence 

relating to effects on the Whanganui 

river.  The Environment Court 

held there was a failure of the “two 

worlds” to intersect, and an absence 

of a “meeting of the minds”, which 

might have enabled the development 

of appropriate mitigation measures 

to meet iwi concerns.   To provide 

time for a “meeting of the minds”, the 

Environment Court reduced the term 

of the TPD consents from 35 years to 

10 years.  Genesis Energy successfully 

appealed that decision to the High 

Court.  The iwi groups then appealed 

to the Court of Appeal.   

The main question for the Court 

of Appeal was whether the High 

Court was correct in concluding the 

“meeting of the minds” construct was 

not directed to the RMA’s statutory 

purpose of sustainable management, 

but instead directed at providing the 

iwi parties another opportunity to 

express their concerns.

Ellen France J, dissenting, considered 

that the “meeting of the minds” 

construct was not central to the 

Environment Court ’s decision, 

but rather a description of what it 

considered would need to occur so 

that the necessary information could 

be obtained to (perhaps) justify the 

longer term.  She considered the 

Environment Court’s decision was 

open to it, having reached the view 

that had insufficient basis to find that 

the longer term was consistent with 

sustainable management . 

Chambers J, however, found that 

the “meeting of the minds” concept 

was not incidental, but was rather 

the principal reason for reducing 

what would have otherwise been an 

appropriate term of consent.  The 

Environment Court’s only reason for 

that decision, he held, was that it felt 

the iwi parties should have more time 

to establish their concerns and how 

they wanted them to be remedied.  

He said that there may never be a 

“meeting of the minds” regarding 

mitigation options, in which case 

the 10-year period would serve no 

purpose.

William Young P’s short judgment 

considered that it was inconceivable 

that the Environment Court would 

think that the TPD would cease to 

operate after 10 years, so a term of 10 

years was clearly inappropriate.  The 

reduction in term effectively gave the 

iwi parties another chance to produce 

a better case, and provided leverage 

because the Environment Court’s 

decision suggested a long-term 

consent would only be granted if 

accompanied by agreed mitigation 

measures. 

Overall, the Court of Appeal found 

that the Environment Court could not 

grant a consent it thought may not 

meet Maori concerns but arbitrarily 

shorten the term of the consent in 

the hope that the parties may be able 

to agree mitigation during that time.  

Accordingly, the “meeting of minds” 

concept was not aimed at achieving 

sustainable management.  

While the issue may have been finely 

balanced, the result is probably 

the right one.  It would be too easy 

otherwise for consent authorities 

to grant limited duration consents 

if there remained some uncertainty 

over effects or evidence because one 

party was simply not well enough 

prepared.  That would have been a 

dangerous precedent.

resource consents 
and customary 
rIghts 

The High Court’s decision in Environs 

Holdings Ltd v The Environment Court 

case notes
James Gardner-Hopkins and Daniel Sadlier, Russell McVeagh
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at Auckland (High Court, Auckland, 

CIV 2009-404-3310, Heath J, 4 June 

2009) looked at whether the grant of 

a resource consent could prejudice 

an application for recognition of 

territorial customary rights under the 

Foreshore and Seabed Act (FSA).

Northland Regional Council had 

granted consent to Crest Energy 

Kaipara Ltd to install and operate 

electricity generating turbines in 

the Kaipara Harbour, which was 

subject of a number of appeals to the 

Environment Court.  Environs sought 

an adjournment or stay of the appeal 

hearings.  The Trustees of Te Uri o 

Hau Settlement Trust (who control 

Environs) had separately issued High 

Court proceedings seeking a finding 

of territorial customary rights in the 

bed of the Kaipara Harbour under 

section 33 of the FSA.  Environs 

argued that a decision granting the 

resource consents may interfere with 

the Trust’s application.  

The Environment Court dismissed 

Environs’ application for stay or 

adjournment.  Environs then sought 

an interim order from the High Court 

to set aside the Environment Court’s 

decision.  

E n v i ro n s  c l a i m e d  t h a t  t h e 

Environment Court failed to consider 

relevant considerations, and in doing 

so made a decision no reasonable 

decision maker could have made.  It 

argued that the Environment Court 

should have taken the following into 

consideration:

•  consent authority should 

not commence hearing a 

resource consent application 

in respect of an area subject 

to a claim under section 33;

•  once a section 33 claim 

is filed, the Court should 

treat the claimant as having 

a ‘good arguable case’ and 

only a small part of the area 

can be the subject of the 

resource consent;

•  the prejudice suffered by 

claimants under section 33 

outweighs any prejudice 

caused by delay to Crest 

Energy; and

•  the principles of the Treaty 

of Waitangi.

The High Court rejected the 

arguments put forward by Environs 

and made the following observations:

•  At the time of the decision, 

the seabed was vested in the 

Crown.  It is inappropriate 

to afford status to a group 

s e ek ing  a  cu s tomar y 

territorial rights order 

that it does not possess.  

The granting of resource 

consent confers rights of 

use and occupation, not 

proprietorship.

•  The outcome of section 

33 applications cannot be 

predicted with confidence, 

and is  unlikely to be 

resolved promptly.  Even 

if a favourable finding was 

made for the Trust, there 

would remain a period of 

negotiation with the Crown 

before the ultimate outcome 

was determined.   In any 

event, any decision on the 

appeals could not impact 

adversely on the decision 

in the FSA proceedings.  In 

contrast, an adjournment 

would impact significantly 

on the rights of Crest Energy 

and other appellants to the 

resource consent appeals.

•  Issues relating to Part II of 

the RMA, such as under 

section 6 and 8, can be dealt 

with at the hearing of the 

appeals.

•  Restricted coastal activity 

elements of the proposal 

need approval from the 

Minister of Conservation 

if resource consents are 

granted.  The Court referred 

to the Whangamata marina 

decision, implying the 

Minister ’s  “veto” r ight 

provided a safeguard if 

any recommendation for 

the grant of consents by 

the Environment Court 

were considered politically 

unacceptable.

The High Court found that the 

Environment Court did not fail 

to take into account relevant 

considerations, and the decision 

was one open to a reasonable 

decision-maker.  It also recognised 

that although the proceedings were 

in the form of interim relief, in 

reality the proceedings related to 

the determination of the issue itself 

because the appeal hearings were 

to commence the following week.  

Accordingly, subject to costs, the High 

Court dismissed the application.

The decision highlights the legal 

distinction between RMA use and 

occupation rights, and proprietary 

rights.  Further, while proprietary 

rights may (in some circumstances) 



Resource Management Journal 35

be relevant, Court’s must deal with 

proprietary rights as they exist when 

they make their decisions.  The 

granting of Crest Energy’s resource 

consent applications would enable 

the occupation and use of significant 

parts of the bed of the Kaipara 

Harbour for up to 35 years, but 

the Trust’s interest in the seabed 

was simply too uncertain to justify 

prejudicing Crest Energy and other 

parties by adjourning the consent 

appeals hearing, particularly when 

sections 6 and 8 require many 

relevant matters of importance to 

Maori to be taken into account in the 

decision on the resource consents.  

This approach is consistent with 

the wider principle that RMA 

decision makers must take the 

environment as it exists, subject to 

limited exceptions (eg the potential 

exercise of unimplemented consents).  

That cannot include rights which 

may or may not ever be obtained.  

Similarly, the potential for the FSA 

to be repealed cannot be taken into 

account because it is so uncertain.

ParlIament may Be 
IllogIcal By desIgn

Nelson City Council v Diamond Offshore 

Netherlands B.V. (High Court, Nelson, 

CIV 2009-442-10, Ronald Young J, 

20 May 2009) considered the time 

limits for laying information under 

s338(1A) of the RMA.  

When “defouling” its Ocean Patriot 

offshore drilling rig, Diamond 

Offshore had dumped mussels and 

other organisms into the CMA.  

Diamond Offshore had not sought 

resource consents for the dumping 

activities as required by section 15A 

of the RMA.   The dumping events 

occurred between 7 and 23 December 

2007.  The Council learned of the 

events by 27 February 2008, and laid 

information regarding the events on 6 

August 2008.  

The relevant offences were under 

sections 338(1A) and (1B) of the 

RMA.  The informations were laid 

within six months of the time that the 

offence became known by Council, 

but more than six months from the 

date of the offences.  Section 14 of 

the Summary Proceedings Act 1957 

(SPA) provides a general limitation 

period for the laying of informations 

of six months from the date of the 

offence, unless any other Act provides 

a specific limitation period.  Section 

338(4) of the RMA provides a 

limitation period of six months from 

the time the information first became 

known to the Council for offences 

under section 338(1), but makes no 

reference to sections 338(1A) or (1B).

On plain reading, section 338(4) 

does not apply to sections 338(1A) 

or (1B).  Therefore section 14 of the 

SPA applies, and the Council was 

out of time in lodging information.  

The Council, however, argued that 

the limitation period prescribed by 

section 338(4) should be read as 

including sections 338(1A) and (1B) 

as well as section 338(1), so it could 

take advantage of the less restrictive 

limitation period.  

Core to the Council’s case was the 

submission that this was a clear case 

of a drafting error by Parliament in 

neglecting to amend section 338(4), 

when it introduced sections 15A, 

15B, 15C, 338(1A) and 338(1B).  To 

demonstrate this clear drafting error, 

the Council argued that it would have 

been logical for Parliament to include 

the new sections within section 

338(4).   Further, during the third 

reading of the Resource Management 

Amendment Bill, the Minister in 

support of the Bill observed that the 

amendments were designed to bring 

all controls over dumping of waste in 

the sea within the RMA.  The Council 

also pointed out that section 339(1) 

was amended to include sections 

338(1A) and (1B), with section 

338(1), within the highest category of 

offences.

The Court accepted that inclusion 

of the new offences within section 

338(4) would have been more logical 

than not.  These offshore offences 

were difficult to detect as they were 

distant from the informant’s gaze.   

However, the Court identified a 

number of difficulties with advancing 

the argument based on parliamentary 

error:  

•  there was nothing in any 

pa r l i amen t a r y  deba t e 

that made it clear that 

Parliament’s intention was 

to amend section 338(4) 

when it added sections 

338(1A) and (1B);

•  the amendment to the 

RMA achieved the express 

purpose of bringing control 

of the dumping of waste 

in the sea within the RMA, 

without having to amend 

section 338(4);  

•  there are differences 

between sections 338(1) 

and 338(1A) offences, 

namely that the former are 

strict liability and the latter 

require proof of mens rea 

(intention); and

•  that Parliament did amend 
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section 339(1) to include 

sections 338(1A) and (1B) 

offences in the higher penal 

regime, suggests that section 

338(4) was left unamended 

intentionally.

The High Court  upheld the 

Environment Court’s decision that 

the informations were laid out of time 

under section 14 of the SPA.  This 

conclusion meant the Court was not 

required to deal with an alternative 

argument that the fouling organisms 

did not constitute “waste”, and 

therefore no resource consent was 

required.

The decision illustrates the high 

threshold that must be met before 

Court’s will be willing to find that 

Parliament has made a drafting error.  

Express legislative amendment will 

be required before section 338(4) 

can apply to offences under sections 

338(1A) and (1B).  

no douBle dIPPIng: 
court costs and 
fInes

John Patrick Burns v Bay of Plenty 

Regional Council  (High Court, 

Tauranga, CRI-2009-470-16, Lang 

J, 16 June 2009) was a sentencing 

case.  Mr Burns pleaded guilty to 

certain offences in the District Court.  

This case was his appeal against the 

District Court’s decision to impose 

both a fine of $7,000 (90% paid to 

the informant Regional Council) and 

$6,000 in investigation costs incurred 

by the Regional Council.  

Mr Burns appealed on the basis that 

when the order for costs was added 

to the fine, the total penalty imposed 

was manifestly excessive.  The key 

issue was the extent to which a Court 

should take into account, when 

imposing a fine, the fact that it is also 

making an order for Court costs. 

The Court traversed several RMA 

sentencing cases and found that it 

is important for a sentencing court 

to assess what is an appropriate 

global penalty before considering 

mitigating factors, and, once those 

are considered, it will often be 

appropriate to apportion the end 

penalty between a fine and a costs 

award.  In other cases, such as 

when costs were relatively low, it 

might be appropriate for the Court 

to award only a fine, and direct a 

percentage of that to the informant 

for reimbursement of investigation 

costs, or where costs were relatively 

low it might be unnecessary to take 

costs into account at all.

Where there was to be a significant 

award of costs, the High Court 

considered it desirable “to explain 

the basis upon which they propose to 

impose a fine and/or make an award 

of costs”.   The Court highlighted that 

it is necessary for Judges to articulate 

the exact method used for imposing 

fines and costs.  

In the present case, the High Court 

was left uncertain regarding the extent 

to which the District Court took the 

investigation costs into account when 

setting the level of fine.  The costs 

award was dealt with briefly at the 

end of the District Court’s decision 

after more careful consideration 

of the starting point for setting the 

fine, and consideration of mitigating 

factors.  The District Court did not 

expressly come to any conclusion 

regarding the appropriate total 

penalty.  In the end, with reference 

to other sentencing cases involving 

a similar level of offending, the 

Court found the combined ultimate 

penalty was manifestly excessive, and 

reduced the fine to $3,000.  It left the 

costs order intact.
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Epiphanies come in the 

strangest of places. A hundred 

years ago, the late great Albert 

Einstein had one about the nature 

of time and space on a bus in Berne 

and before you could say, “Bob’s your 

relativity” he was a Professor. 

Happily, things don’t always turn out 

that badly. So we mustn’t despair. It 

would be remiss to speak ill of private 

reveries   - or of public transport 

either, for that matter - merely 

because one particular E (epiphany) 

got one particular M (meditator) into 

a C (class) full of squares.

Dreams don’t always turn into 

nightmares. Good can come of 

whimsy. And may well have done so 

on at least one recent occasion. But 

you be the judge...

It all happened high above the azure 

Tasman, in the bovine section of a 

ginormous and jam-packed 747, 

which surely qualifies as a semi-public 

transport, inasmuch as it’s a bit like a 

bus except the seats are smaller and 

most of the other passengers look like 

terrorists.

Still and all, at least nowadays you 

get one of those in-flight video things 

to mask the horrors of the journey. 

Usually, simply staring at the screen 

in sozzled solitude is satisfaction 

enough but on this particular flight, 

surprise, surprise, one of the movies 

just happened to feature the go-go 

world of Planning - or Resource 

Management, if you prefer. Either 

way, it was there, centre stage, a key 

element in this amped-up, gritty 

Brit-flick, Rock n Rolla.

Directed by the famous Mr Guy 

Ritchie (maker of Lock, Stock and 

Two Smoking Barrels and also one of 

Madonna’s several adopted orphan 

husbands) Rock n Rolla is full of 

characters who go round saying 

fings like, “I’ll put anuvva shootah 

in the motah, guv’nor, and sort them 

geezahs art” or “’ow wood jew like 

your manicure, Mr Glockenspiel. 

From the wrists or the elbows?”  

The plot involves vis East End geezah 

Lenny who teams up wiff vis Russian 

geezah Boris and Yuri or sumfink 

foreign like that to build sum effing 

great non-complying multi-purpose, 

multi-sport complex in the middle 

o’London, right? 

It’s a sexy, sweaty, high energy, 

nitro-blast with lashings of glitz and 

glam, plenty of shooters, a zonked 

rock star, some rumpy pumpy and lots 

and lots of planning.

That’s right!! Planning!!!! Whenever 

Lenny or Boris have a problem, they 

contact ‘The Councillor’ and tell ‘im 

to “fix it, right!”, in exchange for 

which ‘The Councillor’, an agreeably 

acquiescent fellow,   receives paper 

bags full of money, huge cigars, 

expensive lighters and ‘private 

coaching’ from gorgeous young lady 

tennis players. 

None of which would surprise folk 

in Queensland where scandal raged 

at the end of July after revelations 

that Terry Mackenroth, a former 

State Minister and author of plans to 

prevent urban sprawl, had persuaded 

the current government to turn 

200ha of farmland into an industrial 

estate, thus turning it, as one Mayor 

said, “from green zone to bulldozer 

go zone overnight”.

Which was jolly good news for Mr 

Mackenroth’s clients, The Indigo 

Group, who just happened to own 

the land in question.  

And if that ain’t the plot for Rock n 

Rolla 2, I’ll eat my sunblock, son. 

Which, by happy coincidence, 

is where the epiphany comes in. 

Watching Mr Ritchie’s slick and sassy 

opus, it dreamily occurred that a bit 

more of this heavy metal, murky 

shadows how’s y’farver could be just 

the ticket for the profession in Outer 

Roa in these troubled times

No offence, guv’nor, but everything’s 

all very corduroy, innit? And as Mr 

Ritchie himself would attest, muted 

palettes and polite argy-bargy about 

recession planes won’t exactly 

explode on the giant cinema screen 

in a pulsating, heart stopping, 

thrill-a-second eco-angst spectacular

It’s very ‘ard to imagine some lusty 

young bird (or bronzed Adonis) 

sidling up to Captain Corduroy, all 

green and brown and caring, to purr, 

off the plan-et with jim hopkins
less court aPPeals, more screen aPPeal
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“I fink it’s luvly what you done to save 

the Great Southern Vole.”

And it’s equally hard to imagine any 

hotshot movie spending the fick end 

of fifty million large ones to make 

a film about some incorruptible 

Councillor’s battle to preserve the 

habitat one of those infuriatingly 

dreary little native fish that keep 

turning up in our lowland waterways.

‘Cos worthy ain’t sexy, see. It’s not 

good box office. The long overdue 

extinction of some timid little 

long-jawed thing-a-me-gig in a pond 

wouldn’t have the Russian Mafia 

rushing abart in their Beemers, 

spraying hot lead at any RMLA 

member who got in their way

If you want caviar suppers and a 

champagne gargle, if you want hot 

totty and a 20th century fox, if you 

want Planning to exude any sassy 

frisson of excitement and glamour, 

then you need that edgy menace only 

the underworld can provide.

Let’s face it, The Godfather wasn’t an 

accountant, or a Regional Council 

Biodiversity Strategist ,  either. 

And ‘The Councillor’ wouldn’t be 

deviously dallying with The Planning 

Committee if all he got for his pains 

was a soggy paper bag full of thank 

you notes from fish. All the Lenny’s 

and Yuri’s of this world want to do is 

turn pristine wetlands into a massive 

sports stadium, massage parlour and 

all-night laundromat - no matter 

what the rules is, guv’nor.

That’s where the dosh is, sunshine. 

That’s what Mr Ritchie wants to film. 

He don’t want Significant Natural 

Areas. He wants sunglasses at 

midnight and muffled screams over 

morning tea at the Consent Hearing.

And so should you. 100 years ago 

an epiphany on a bus let Albert 

Einstein shift the cosmic goalposts 

and declare that space and time 

were bent. If we’re serious about 

closing the gap with Australia (see Mr 

Mackenroth); if we’d want to attract 

“sexy, charismatic, ruthless” people 

into the profession, if we’d like to see 

Mr Ritchie and the Russians bring 

their Rock n Rolla bright lights and 

billions to this neck of the woulds, 

then perhaps it’s time Planning got a 

little bent too.
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